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. 1. The foreword to the IS Jv.ly 1°46 republication of 
this "Manual for Trial of ’Var Crimea and ^elated rases," is 
horeby supersede^, • . 

• V p 

2 , This Manual Tor trial of war crimes cases is pre- 
scribed for use by all personnel concerned In such trials. Tt 
contains a compilation of the directives coverin'; the important 
aspoots of trials, together with citations of authorities 
derived from past, decisions on questions arising therein, 
as well as prescribed forms for the records of trial. 


■ . 









3. The ’Var Crimea 'Troup v/ill keep this Manual up to date 

by constant research and annotation, in order that the person- 
nel engaged in trials may at s]J. tinea be certain that the 
trials are being propei iy conducted.. To that end. changes in 
directives and additional authoritative annotations will be 
supplied as they occur and become available. To accomplish this 
purpose the pages have been prepared insertion in a 3-ring 

binder. There appears on each page, at the top left-hand and 
top right-hand corners, respectively, the numbers of the section 
borne by the first section on that page ad the date of its 

issue, ’’here changes occur, new pages will be supplied, 
bearing now dates of issue ard new or revised section numbers, 
together with instructions as to the old pages for which they 
are to he substituted. The Table of Contents will be re- 
published as the need arises. 

1 

4. hereafter all letters forwardinsr changes ’"ill be 
designated "Change 1," "Change 2 ," etc., in numerical order. 
Recipients are requested to file all, such change letters in 
the front of the M anual , after having made the substitutions 
or the additions of pages indicated in the change letters. 

If these instructions are followed, the ’anna' ’"ill not only 
be kept up to date but by checking the change letters against 
the pages ^ the Manual, all Questions arising fro™ time to. 
ti m o as to whother the » f anual is up to date in everv no^oect 
may be quickly and accurately resolved. 

4 

5. Since the 15 July 19< , 6 complete revision of the Manual, 
the following changes, including those hereby effected, have 
been made; 


Section Altered 


I'r.to 


Pages 


Reason 


270 


15 Aug 46 /\ b \oa-103.^:\ Addition paragraph e 

1 r, ' ro confessions against v 
/2i »aA 7 co-accused. 

' t «* 10 i, M 

juju ' jooj 

■ F£B lb .. : 

Nterpov c/ . •: 
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FORE"'0"D (continued) 


1 February 1047 


Section Altered 
or Add e7T 

450 


Date 


1 Oct 46 


p age«» 

At ■ ected 

311-312 


120 


1 Nov 46 


10-15 


r 


340 


1 Doc 46 


200-209 


120 


1 Feb 47 


10 


270 


1 ^eb 47 


107-107.1 


’’enson 


^ec 450 added re 
authorization to pay 
witness feos granted 
by OTFD by C/N of 
29 Aug 46, 


/ 


Inclusion of Theater 
directive of 14 Oct 46 
which superseded 
directive of 11 July 
46, effecting* 

(a) Correction in par 
7a re swearing of court 

• members. 

(b) Enunciating "hard 
labor" principle as to 
prison sentences in 
par 7c, 

(c ) Clarification of 
provisions of par fid 

a* to category of cases 
on which tt A is to 
take final action, 
fd) Spreading of par 
12 re «ub°eouent pro- 
ceeding to authorize 
trial by General . 

'Military ooverfiment 
Courts 

Addition of par 340£ 
prescribing r.i>mbers of 
copies of record and 
policy re introduction 
and use of written 
exhibi ts , 

Correction of citation 
of quoted 14 Oct 46 
directive • 

( n emovo old page 10 
and substitute new ^ 
page 10. ) 

. Substitution of new 
subparagrabh c(2) to 
clarify universal 


ii 




/ 



FOREWORD (continued) 
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Section Altered Date 
or Addod 


Oagos 
lx" reo i>od 


Reason 


270 

(cont '0 ) 


970 


1 Feb •.00,1 

1047 


admissibility of sworn 
atonements, addition of 
nev.- subparagraph c(4) re 
no roqulro-nont for founda- 
tion evidence to support 
admissibility of sworn 
statements, and addition 
cf new subparagraph c(5) 
amplifying principle that 
nnv evidence of probative 
value i3 admisniblo. 
Remove old p*ge 107 and 
.■ufen cltuto ne v pages 107 
and 107. 1 ) 

Spreading of rights of 

accused to e^ect to moVe 

either a =*wor*n or an 

u* i!' vo-vi statement. 

( ’ c ove old page 109 1 

r*r «nb?titutc new pa go 
r.c » I 



273 


283 


501 


1 Feb 109*2 
1947 


1 Fob 111 

1947 


1 Feb 403 
1 94 7 


Addition of nev/ Sec 273 
ro *cope of c.ross -examina- 
tion of accused. 

(jidd nev: page 109*2) . 

Addition of new Sec 283 
to clarify of feet of 
a-l’inxetr ative determina- 
tirn of non-availability 
c f ‘ witnesses . 

(•’’amove old page 111 and 
av betltute now page 111) 

Insertion of desirable 

• « 

shewing in record re 
court’s agreement, that 
President will r*ule on 
interlocutory question. 
Remove old cage 40g and 
nnh«»bitute new nage 403 ) 


f 

ill 







FOREWORD ( Con t inuect ) 


1 February 1947 


Section Altered Date 
or Added 



08 

ectod 


Reason 










610 


610 


# 

610 


1 Feb 
47 


1 Feb 
47 


1 Feb 
47 


1 Feb 
47 


407-408- Alteration of Outline of 
409-410 Trial to clarify intended 

practice re reducing 
Interrogations by the 
Court and time of 
interrogation of accused* 
(Remove old pages 407 to . 

410, incl. , and substitute 
new pages 407 to 410, / 

inclusive.); 


504 Correction to eliminate 

statement to effect 
prosecution end dofonso 
counsel are apoointed 
rather than assigned. 

(Remove old page 504 and y 
substitute new page 504.) 


506- 5- y 7 Deletion of misleading 

matter re interrogation 
of accused by Court. 
(Remove old pages 506- 
507 and substitute new > 
pages 506-507. ) 

500 Alt station consistent 

with -ocused being able 
to elect re a sworn or 
an unsworn statement. 
(Remove old page 508 and 
substitute no w cage 508. ) 


6. Also Inclosed, in addition to thj new pages above 
indicated, is new Table of Contents, numbered v to vii, 
inclusive. 


r 


Denuty 


M i • / 

/ / / 

C. F. STRAIGHT 

Colonel, JAGD 


Theater Judge Advocat 
for !"'.r Crimes 


e 


iv 


1, 

larual , 


fleet! or 
or vi 


223 


230 


501 


C 31 


c '*'l 


501 


r 


d::pit v 


r i! SATER jrOCE ADVO0.'.T3*S 
7700 .CAR OR I 1)3 GROUP 
C’.ROFSA" C0' r l.>:D 
aFC 170 


OFFICE 


1 Arril 1047 

4L 


CYA 


— » o 

O 6 


•^ra-iL FOR TRIAL Zta car. 23 aKD RELATED CASES 


Re sure to adhere to 
and file this Change 


the instructions in the ’Foreword to the 
d in the front of the "'anual* 


Chan^03t 


nltoreu Late of F 

!3ad . Tfoangp Ai inc trd Reaso n 


1 Apr 47 103 Limitation of interr orati ons by 

court to the president. (Remove 
old page 103 and insert new page 
103 tt > js 


1 A or 47 104 


1 Apr 47 


.4 

JC» 


1 Apr 47 ' 435 


1 pr 4 7 407 







Provisions for Finrerprintinp and 
photographing of accused as an 
incident of service, and incor- 
poration thereof in record of 
trial- (Remove old pare 104 and 
insert new pare 104.'/ 

inner tier of essential question 
to court nepers concerning. 

? osnible opposition 4 o cap’ tal 
punishment. (Leiove oil pare 
•!1L and inert re./ pa~e 40d.' 

irtr Action ir*o record of finger 
nrints and photograph, (Renove 
ni l rare 405 and insert ne v page 
405.) 


Limitation of ir: terr og a ti om by 
co’irt to the president* (Hemove 
oil pare 407 and insert new page 
AC ' 7 ' 

Li nr ta ti on of i n terr o^a ti or s bv 
c o n t t;o iL e p r ? n i l on t . (Re -aov e 
o] i pa tp 410 aril ins or t no/» iu/q 

/OO 

* - 1 • t 


CIIAFCE 2, continued. 


Section Altered Date o f raf^on 
or Aided C ha nfe Afi e o to d 


610 


1 i\pr *17 


504 


610 


1 Apr 47 


505 


1 Incl: 

New pa'-es 103, 
105, 407, 410, 


104, 402 t 
504, *05. 


1 April 194' 


Reason 

« 

Insertion of essential question to 
court members concerning possible 
opposition to capital punishment. 
(Remove o V pa po 504 and insert.* 
n e *v pare oC 4 « ) i j 

Introduction into record of finger- 
prints and photograph. (Remove old 
pL^e 505 and insert new pare 505.) 
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■ , j't/ ( t 
C. 2. STn.'J^T 
Colonel, JAC-D 

Deputy Theater Judge advocate 
for Jar Grimes 
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\ -1 1 
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HEADQUARTERS 
7708 WAR CRIISES CROUP 
EUROPEAN COMMAND 
APO 170 


CES/gt 


CHANGE 3 


1 May 1947 


HAHIAL FOR TRIAL OF 7AR CRIMES AIT) RELATED CASES 


1, Be suro to alhore to the instructions in the Foreword to the 
Manual, and file this Change 3 in the front of the Manual, 


> 


2, Change a s 


Section Altered 


or Addei 




220 



501 



501 


Date of 
Chance 


1 May 47 


1 May 47 


1 ISav 47 


Page 3 
Affected 

103 


407, 

410 


411 


Reason 


Provision fpr ..interrogation of 
accused by (a ny \ember of court, 
(P.omove old page 103 and insert new 
page 103,) 

Provision for. ^interrogation of 
accused member of court, 

(Remove old pages 407 and 410, and 
insert new pages 407 and 410,) 

Prevention of undue repetition by 
both prosecution and defense of 
arguments already presented, 

(Remove old page 411 and insert 
now page 411.) 


1 Inclt 

New pages 103, 407, 410, 411 


A > / 

C. S. STRAIGHT ‘ 

Colonel, JAGD 
Deputy Judge Advocate 
for «7ar Crimes 
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PART I 

AUTHORITY FOR TRIAL OF WAR CRIMES 

Responsibility lor Military Government in US _ Zone, Germrny^ 

GO 337, this Headquarters, subject, "Responsibility ior 
Zlilitary Government in US Zoaie in Germany," dated 14 
Pec 1945, provides as follows: 

"1. On the effective date of this order, 1 January 
1946, the Offices of Military Government for Bavaria, 
Wuertt embers- Baden, and Greater Hesse will each be- 
come an independent command under their respective 
directors, who will report directly to the Commanding 
General, US Forces, European Theater. The Office of 
Military Government lor Germany (US) and the Office 
of Military Government (US Zone) may communicate 
directly with these Lrender Offices of Military 
Government through functional elirnnels in conformity 
with letter, this headquarters, AG 014.1 GEC-A.G0, 
subject: ’Functional Channels ioi Military Government, 1 
dated 10 November 1945. 

a 

"2. On the effective date of this order, the 
Commswiding Generals, Eastern and Western Military 
Districts, will cease to command or supervise the 
activities of these offices or subordinate offices . " 
of Military Government within their districts, but 
will retain general court martial jurisdiction. 

« 

"3. Within their respective areas, the Directors 
of the Offices of Military Government for Bavaria, 
Y/uerttemberg-Ba.den, and Greater Hesse will command 
all Offices of Military Government within their 
Land, and all unite and personnel attached or 
assigned thereto, and will bo responsible for: 

a. Direction of: activities oi subordinate Offices 
oi Military Government under their command, in- 
cluding the issuance oi necessary directives, 
orders and instructions# 

b. Administration of the ITS Military and civilian 
personnel under their command, pertaining to: 
assignment and transfer of personnel, travel, 
accounting and records, promotions and demotions, 
leaves of absence and furloughs, awards and decora- 
tions, redeployn nt and readjustment, and similar 
matters, and the issuance or orders to carry out the 
above, in accordance with theater policy. 

c. Supervision and control of German civil agencies 
and German and other civilian activities, directly 

or through subordinate offices of Military Government. 
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15 July 46. 





adequacy of these resources for that purpose. 

Whenever Directors consider that order cannot be 
maintained by the use of such resources, they will 
request assistance from the District Commanders. 

In that event the District Commander will use the 
means a.t his disposr.l as required to restore order; 
and to the extant necessary for this purpose, he 
may assume direct control of civilian agencies and 
the civilian population, acting, if possible, in 
agreement wit), the Director of the Office of Military 
Government concerned. Any such action will be termi- 
nated as soon as security permits. 

"7. a. The Commanding Generals, Eastern and Western 
Military District, will retain tlieir authority, 
under current directives, to requisition real 
property necessary for the discharge of their 
responsibilities, but all such requisitions will 
be made through the Offices of Military Government. 
Directors of land Offices may present to the 
Commending Generals their views as to the effect of 
such requisitions un military government objectives, 
but will have no authority to disapprove them and 
will promptly take necessary action to acquire through 
the German authorities, the property requested. After 
talcing such action, the Director of the Office of 
Military Government may submit any objections to the 
requisition to the Commanding Genera.l, United States 
Forces, European The a.t er, with copies *:o the Comtnandin 
General of the District. 

b. All acquisition-* of other types of property or 
production, or of labor and services, will be made in 
accordance with current directives and instructions. 

"0. The Commanding Generals, Eastern and Western 
Military Districts, and the Directors of the Offices 
of Military Government in tl.e same areas will cooperatt 
to assist each other in the performance of their 
respective responsibilities, and, so far as possible, 
will agree upon joint action with respect to matters 
of common concern, subject to prescribed policies and 
procedures. 

"9. In addition to inspections and investigations by 
the Theater Inspector Genera.l, upon request of the 
Theater Commander the Inspector General of each 
District Commander will make inspections and investi- 
gations, under the direction of the District Commander , 
of the activities of the Cfiice of Military Government 
on behalf of t..e Theater Commander . Reports of such 


3 
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inspections and investigations will be submitted 
to the Theater Commander through the District 
Commander. 


"10. The following letter orders relating to 
specific activities raid functions remain in effect: 

a. Letter, this headquarters, AG322.011 GEC-AGO, 

subject: 'Organization and Responsibility for the 

Supervision of Civil Transportat ion in Germany, ' 

27 November 1945, G3 amended. 

b. Letter, this headquarters, AG 014.1 GEC-AGO, 
subject: 'Organization of the Department of 
Communications and Posts, US Zone, Germany, ' 29 
September 1945, as amended. 

c. Letter, this headquarters, AG 322 GCT-AGO, 

subject: 'Consolidation of Commend in the Bremen 

Sub-District, '21 November 1945. 

d. Letter, this headquarters, AG 013.3 GEC-AGO, 

subject: 'Review of Cases of Detention by 

Security Review Boards, ' 15 November 1945. 


"11. The Directors of tne Offices of Military 
Government for Bavaria, V/uerttomberg- Baden, and 
Greeter Kesse will continue to perform their 
functions in accordance with directives and in- 
structions as heretofore issued to Comr, landing 
Generals, Eastern and Western Military Districts, 
except as modified by this General Order, or as 
hereafter modified and supplemented from time to 
time. Prom the effective date of this older, 3uch 
current directives and instructions will be con- 
sidered as having b^en issued to the Directors of 
the Offices of Military Government for the three 
Laender referred to above. 


"12. All current directives and instructions are 
modified to the extent th~f they are inconsistent 
with this order." 


SEC 110. 


Hi^i t nr y__Cor.imi s si one^ 


In the letter of this 
AGO, subject, "'lilita 
eta.l, dated 25 August 


Headquarters, file AG 250.4 JAG- 
ry Commissions," Third US Army, 
1945, it wc.s directed: 



Go .oral. 

• • MM • — 



Authority to_Ah.-oiat._ You 
np'poiiiit military commissions 


are ncreby authorize 
for the trial of 


4 
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. 


persons subject to the jurisdiction of such 
commissions who ore charged with violations of 
the laws or customs of war, of the lav/ of nations, 
or of the lews of occupied territory or any part 
thereof. You are not authorized to redelegnte 
such appointing powers. 

b. Casejs to_be Tried. As a matter of policy no 
case 'shall be referred to trial before a military 
commission except when directed by this headquarter 
Applications for authority to proceed with such 
trials will be forwarded to the Deputy Theater 
Judge Advocate, V/ar Crimes Branch, this headquarter 
APO 757. 

c. Composition. Military commissions shall be com- 
posed of not less than throe commissioned officers 
of the United States Army. There shall also be 
appointed a trial judge advocate end defense counse 

d. Co nv i c t i on_ or Sentence., The concurrence of at 
least two- thirds of the members of the commission 
present at the time of voting shall be necessary 
for the conviction and for the sentence. 

e. Approval of Sentence^ No sentence of a militar: 
commission~appointed under the authority cited in 
sub- paragraph a, above, shall be carried into 
execution until the same shall have been approved 
by the officer appointing the commission or by the 
officer commanding for the time being. 

f . ConfArmat ion_of Death Sentence ._ ITo sentence of 
death shall be carried into execution until it shall 
have beeh confirmed b' - the Theater Commander or hie 
designee. 

"2. Rules qr_Pro£edure^ Military Commissions shall 
have power - to make,” as occasion requires, such rulei 
for the conduct of their proceedings, consistent wit 
the powers of such commissions, and with the rules c 
procedure herein set forth, as an re deemed necessary 
for a. full and fair trial of the accused, having re- 
gard for, without being bound by, the rules of pro- 
cedure, and evidence prescribed for general court s- 
martial. The provisions of Section VII, paragraph 
'/ 30-47, \7ar Department PH 27-5, subject: 'Military 
Government and Civil Affairs, ' dated 22 December 1T4 
are designed as n generr.l guide in this field and wj 
be followed except as amended by this letter or otht 
instructions of this headquarters. 

"3. J^iden£e_Admis£ible» Such evidence shall be 
admitted before a military commission as, in the 
opinion of the president of t’ue commission, has prob 
tive value to a reasonable man. 
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"4. Charges and Sp e c if i c at ion s._ Formal charge 
and investigation as contemplated in Article of 
War 70 are not necessary in proceedings before 
military commissions, although 17 or Department, 
Adjutant General's Office Form Dumber 115, may be 
used as a oha.rge sheet. The charge should desig- 
nate the offense by its legal name or describe it 
in terms of international law, preferably without 
reference to an Article of War. The specification 
should set forth the details of the act charged 
with sufficient definiteness to show the jurisdiction 
of the commission and the status of the accused. 

The accused shall be furnished with a copy of the 
charges and specifications. Although no oath is 
necessary, the charge should be signed by a person 
subject to military law. At some stage prior to 
the trial, the charge should be investigated suffi- 
ciently to enable the appointing authority to 
determine thr; the offense merits trial by military 
commission. Before directing the trial of any 
change, the appointing authority will refer the case 
to his str-i judge advocate for consideration and 
advice. 

"5. Challenges.. Members of the military commission 
may be challenged by tile accused or the trial judge 
advocate for cause stated to the court. Peremptory 
ch .Hence s shall not be allowed. 


"6. Oaths. Making such changes as arc necessary, 
the appropriate oaths contained in Article of War 19 
shall be administered to members of the commission 
as well as to the prosecution and to others connected 
with the trial. All witnesses will be sworn. 


"7. Fleas. Gcnerr.l and special plea.s of the accused 
should be heard one* passed upon by the commission in 
order to insure a. fair and impartial trial. 

"0. Fees and Allowances. Fees and allowances for 
witnesses,* court reporters and interpreters v/ill be 
set as provided in Army Regulations 35-4120, dated 
3o July 1943, as changed, or as ma.y be published in 
future instructions from this headquarters. 


"9. Interpreter for Accused. The accused shall have 
the right to have ~the proceedings of the commission 
interpreted into his own language if he so desires. 
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”10. Reoords of Trial. 


a. Preparation. Commissions shall keep a record of 
^heir proceedings, coniorming as nearly as praotioabl 
to that prescribed for general courts-martial. Court 
reporters may be detailed for this purpose. If for 
any cogent reason it is inexpedient to make a verbati 
record of the proceedings by stenographer or in long- 
hand* the record shall be prepared in form prescribed 
for special courts- martial* -preparing in such case a 
sufficiently complete summary of the testimony of 
the witnesses that the revie ving authority may 
properly evaluate the evidence received by the 
commission. 

b. Digposit ion. The record cf trial will be prepared 
and authenticate! in duplicate and forwarded, togethc: 
with pertinent accompanying papers, including an 
original end signed copy of the review of the staff 
judge advocate, to the Deputy Theater Judge Advocate, 

War Crimes Branch, this headquarters, APO 757. 

/ 

”11* Sentence. 

a. General. Subject to limitations imposed by this 
headquarters, military commissions may adjudge any 
type of punishment referred to in paragraph 45, 

War Department PH 27-5, subject: ’Military Government 
and Civil Affairs, * dated 22 December 1943. 

Commissions nay be guided by, but are not limited to, 
the penalties authorized by the Manual for Courts- 
martial, the laws of the United States, and of the 
territory in whi?l. the offense was committed or the 
trial is held. 

b. Places _of Confinement. Places of confinement will 
be designated by the appointing authority as in the 
case of prisoner: 1 sentenced to imprisonment by 
military government oourts. 

" 12 . Review ._ 

a. Every record of trial by Military commission 
will be referred by the appointing authority to his 
staff judge advocate for review before he acts thereon 

b. Every record of trial in which a death sentence is 
adjudged, if 3uch sentence is approved and not commute 
by the appointing authority, will be forwarded to the 
Deputy Theater Judge Advocate, War Crimes Branch, 
this headquarters, APO 757, for review by the Theater 
Judge Advocate or his deputy end presentation with 
appropriate recor.imenda.t ions to the confirming author ic; 
for action. 
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•'13. Action U^on Sentence^ After Conf ir mat ion •_ The 
action taken "by the conf irming "authority upon sen- 
tences requiring confirmation will be notified to t 
appointing authority, who will iacue approprirte 
orders promulgating the sentence as confirmed and 
carry the same into execution. In confirmation cac 
the record of trial will be retained in the office 
the Deputy Theater Juegc Advocate* 

"14. Publicity. Trials will be held in open court, 
except "when security, protection of witnesses, or 
other considerations make this inadvisable. Pull • 
publicity ma.y be given to trial proceedings and 
execution of death sentences. ?r cc material will 
be submitted to x^ess censorship in the normal way 
and will be subject only to normal press censorship 
restriction to protect cou.itcr- intelligence organi- 
zations and method. 

* 

"15. nitration, Remission, ..etc. The power to ore 
the execution of a sentence, or to confirm a death 
sentence, of a military commission includes the pow. 
to disapprove or vacate in whole, or in part, any 
finding of guilty, and to mitig-te, remit, approve 
and commute, suspend or to remand for further pro- 
ceedings or lor rehearing boiore a new military 
commission. 

"16. Reports. 

a. The appointing authority will advise the Deputy 
Theater Judge Advocate, M.r Crimes Branch, this he. c 
quarters, APO 757, by TY/X of the result of each tri 
by military commission immediately upon announcement 
of findings and sentence. 

b. Reports of execution of all death sentences im- 
posed by military commissions will be m. de to the 
Deputy Theater Judge Advocate. 

"17. Distribution of Orders Promulgating Sentences. 
The distribution listed below will be included ior 
all orders promulgating sentences of military 
commissions : 

a. Tin ee copies to The Adjutant General, Y/ashington 
25, D.C. 

b. Two copies to The Judge Advocate General, 

Was. . i ngt on 25, D.C. 

c. One copy to the Ad jut r nt General, US Forces, 
European. Theater , APO 757. 

d. Three copies co the Theater Judge Advocate APO ?' 

e. Two copies to the Assistant Judge Advocate Gener 
with the US Forces, European Theater, APO C07. 
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f. Three copies to the Deputy Theater Judge Advocate, 
War Crimes Branch, APO 757. 

"18. All directives and instructions of this rnd 
subordinate headquarters relating to military 
commissions are hereby superseded to the extent in- 
consistent with this letter." 

SEC 111 

Authority of Military Commissions To Try XI cx Criminals. 

The Deputy Theater Judge Advocate lor W: r Crimes has 

stated: 

“The Military Co amiss ion which heard this case was 
properly constituted .ncl had jurisdiction over the 
subject matter and of the accused. A military 
commission has jurisdiction over the inhabitants 
of an occupied enemy country held by the right of 
conquest (Par. 7, PM 27-10, Rules of Land Warfare: 
Coleman v. Tennessee (1878). 97 U. S. 509). Military 
commissions are not restricted in their jurisdiction 
by territorial limits. (United_ States v. Kogg, et 
a.l (1065), G Rebellion Records, Series II, 674, 678; 
56 jR.rv. Law Review, 105S, 1065). Thus, an ofiense 
against the laws of war committed in a country prior 
to its occupation mc.y properly bo tried by a military 
commission of the victorious :rmy upon occupation. 
(I.Iemoi r.ndum by the Judge Advocate General . (SPJGW 
1943; 17671, subject: JurisdjLctiqnjto Punish \lcx_ 
Criminals, 13 December 1 9 4-3 ; Dig. Op. JAG, 1912*, 
p. 1067; TriajL of henry Y/irs (1868), 40th Cong. 2nd 
Sc Qo • House of Representatives, Lx. Doc. ITo. 23; see 
also cases cited on pag^s 207-216 in Universality of 
Jurist? ict ion Over VI: r Crimes (Cowles), reprinted 
from "33* California "Law review* (June 1945)). Civilian 
nationals of a. belligerent power are bound to accord 
to lawful enemy combat into the treatment required 
under customary and conventional international law . 
(Art. 2 of the Geneva (Prisoners of War) Convention, 
27 Julj 1929; Art. 23, par (c) of the Annex to the 
Hague Convention ho. IV of 18 October 1907, Change 1, 
15 hov. 1944 , par. 345.1, PI.! 27-10, Rules of Land 
Warfare). Doth the United States rnd Germany wore 
3 i gn tory powers to the cited conventions. The 
killing of the unarmed prisoners of war in the inst j 
case was intrinsically so barbarous and inhumane that 
it can properly be said to violate hot only the writi 
law of nations, but also those implied concepts rnd 
standards of dc et ,cy to which the nationals of every 
belligerent are bound by the unwritten law of nations 
The offense closely ap. roximated common lav; murder. 
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The jurisdiction of tho Commission over tho offense 
and ovor tho accusod Is beyond question 11 (United 
States v. Karl Bloch» Doc 43) 


SEC Establishment and Procedure of Military Government 

a ^ #*• ■ ■ — mm mm m ^ •• *«• •• mmmm mmrn as « «• 

120 OourJCs* 

Relative to establishment of Mi litary ftQvornnent 




for the fcrial^of v/ar criminals and the procedure to do 
followed *ln~suc^ c'ffsd^ tfTfT TStftsr of this headquarters, 
file AC 000.5 J AO-AGn. 3ublect, "Trial of "far Crirjes 
Cases," deled 14 October '|C4P, directs ns follows: 



n ~ 

o 0 



Revocation of Authorri tv. 


— 


i 


I 


Tho authority fermor ly vested in the Commanding 
General, Thir-,1 'jG Army Area, to appoint speoial 
Military Gpy^ ynmen/c Courts an d Militar y Commissions 
for the trial of crifiiea oases ns well" flfl IH.1 
authority to take other actions In connection there- 
with has boqn revoked, 

"4, Appointment of Military Government Courts, 

Hereafter Military Government Courts for the trial 
of war crimes cases involving American nationals as 
victims and mass a tree 1 ties committed in tho Amori 
Zono of Occupation will bo appointed by, and all 
further actions Jn connection v/itn such casos will 
be token by this headquarters.. Tho principles here- 
inafter set forth will bo adhered to in tho appointing 

of such courts and in too taking of such actions* 

f 

"5. General , 

• r • 

As a matter of .policy, such cns?c involving offenses 
against the laws a no usages of r*ar or the laws of 
the occupied territory or ary part thereof, commonly 
known as war crimes, committor] prior to 9 "ay 1945, 
a3 may from timo to time ho determined by the Deputy 
Theater Judge Advocate for ’"nr Crimes, will be tried 
before sp ecia l 'tv a p pointed V 1 liter" Gov e rnment Courts 
ex? opt wheri otherwise directed by the Thoater “ 

Commander. 

"6. Procedural "atters^ Before Trial., 

a. .Charges^ Charges in the cnees contemplated 
will bo prepared under the direction of the Deputy 
Theater Judge Advocate for War Crimes in the form 
prescribed for Military Government Courts, 

10 
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b. Reference for Trial. _ The charges vill be 
referred to special military Government Courts 
by the Deputy Theater Judge advocate for bar 
Crimes . 


• 

c. lnited_l\at_ions_Cbserycrs_ 1 . at the time of 
referring, such charges for trial the De-guty 
Theater Judge advocate for bar Crimes vill deter- 
mine those Inited Hat ions, if any, vhich in his 
judgment should be ir.vited to send observers to 
the trial and vill extend such invitations on 
behalf of the Theater Commander. 

d. appointment of_Courts. The courts vill be 
appointed by this headquarters and vill be com- 
posed of officers vifchtn this command. General 
Uilitary Government no.a'ts and Intermediate 
military Government Courts appointed as contemplated 
herein vill consist of not less than five and not 
less than three members respectively, and the 
senior member present at each trial vill be the 
president and presicing officer of the court. The 
orcers appointing such courts vill detail at least 
one officer vith legal training as a member of such 
courts The Deputy Theater Judge Auvocate for bar 
Crimes vill assign one or more prosecutors and 
defense counsel but they vill not be formally 
designated in the orcers appointing the courts. 

"7. Trial. . 

a. If after the trial has begun a nev member is 
appointed or a member, on account of unavoidable 
absence during a trial misses part of the proceedings, 
the president vill cause such member to read the record 
of the proceedings had prior to his being appointed 

or during absence, as the case may be. 

b. Tb.e Trial vill be concuctec according to per- 
tinent military Government directives ano instruc- 
tions, except that no person vill be convicted 

or sentenced except by the concurrence of tv c- thirds 
of all the members present at the time the vote is 
taken. 

c. l».e effective* oate of prison sentences vill be 
as provided for other Lilitary Government Gourts. 
Sentences imposing death vill provide fer the 
execution thereof by hanging. Confinement vithout 
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"hard labor" rill not be imposed, providing, hovever. 
that sentences heretofore or hereafter imposed vhich 
go not include the voros "hard labor" \ ill be con- 
strued to require hare labor as a part of the punish- 
ment . 

"3 . Post-tria i_ t-. c t_i on . 


a. Irrespective of the result of trial, the accused 

v ill be returned to custody pending final c.i sposition . 

b. The prosecuting officer till be rt sj onsiblc for 
the preparation of the record of trial, vhich, after 
being properly authenticated. t ill be forwarded to 
the Deputy Thear.er Juagc .-.dvocatc for '..ar Crimes vho 
v ill prepare a Tit l* n ..evitv and Recommendations for 
submission to 'IVute.* Judge advocate. 

c . In taking Uic a: .’on prescribed in subparagraph 
b. above the E-sou ty ... atci- Judge huvocatc. for bar 
Crimes y ill take .'Ho consideration and include in 
the hevie\ ar.d ie-c o rim. ndatior.s any fetition for 
Revic\ or requ st for clemency filed on behalf of 
the accused. 

d. Except as hereinafter provided in this subparagraph 
no senttnee vill be carried into execution until the 
sentence has been approved by the Theater Commander 
after having received the recommendations of the 
Theater Judge advocate as to the vie vs expressed in 

the Re vie v an~ Recommendations. The Theater Judge 
aovoc-ate is hereby authorized ano directed to exercise 
all of the poetrs of the Theater Commander in cases 
v here the sentence of ceath has r.ot been pronounced. 

The action taken v i _ 1 bt enter-, d on the cast record 
in the space provided on Legal i orm ho. 13 over the 
signature of the Theater Gorr...unacr or, in casts vhere 
no serittr.ee s of death has been pronounced, of the 
Theater Judge advocate . 

witnesses to_Ii^e cut ions . Death sentences 
adjuogea may be executed ' itiiout attendance of 
'mandatory vitriesses’ specified in i«GR-3C2,5* buch 
executions vill be attended by such Lc ..rir.y officer 
or officers as may be dt sig r.a te d ir. the ceath v;arrant 
or order of execution. 


"lu. Pe rmer.T.t. riling_of Records, after final action 
the case records of all trials till bt for’ ardtd to 
the Lt } utj Theater Ju.ge ..dvocatc for r Crimes for 
permanent file . 


"11. Cases et ii.£ Tr^cc.. The tribunals heretofore 
appointed ty t lie .l.iru ari..y ar- a Per the tri^l 
of ur crimes cases ’.ill continue as tribunals of 
this headquarters anu vill ccmplt t.c all v ar crimes 
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casts then on trial by such tribunals. Courts 
appointed by this headquarters vill proctea to 
trial vith the ’. ar crimes Cases heretofore referred 
to the Third Lb army area for trial. This head- 
quarters \ ill U>1'X all appropriate action in con- 
nection vith var crimes trials heretofore com- 
pleted by the ihird or Seventh la armies as though 
such eases had been referred t.o courts apfointed 
by this heidquartirs in the first instance.. 

"12. !$P s s_ a t ro ci t y bubse.qucnt_Procetdin£s_ L 

a. Certain maas atrooi.y eases have heretofore 

been trice- i.e., lla c. ma r Dachau and ha uthausen 
cases ’.herein the prr'udyal participants in the 
respective mass a ri* !i.‘(s vere charged vith 
violating tie x • ’ ’ages of v ar under partic- 
ulars alleging r t acted in pursuance of a 

common gl sin n +•- , : „ s f . : : : cos to killings, 

beatings, ter tv • ih rv*.Mun abuses anu indig- 
nities, or par; • substantially to the same 

efftet. T..e c i, • ureneunced sentences in those 

9 

casts involving :• fcpri.-iOtiment ana aeath ar.c of 
necessity, in v.'.w* of tilt issues involved therein, 
found that the r..c. T/2 c. trocity operation involve o 
in each ’.as criminal in nature and that those 
involve a in the :..asj atrocities acting in pursuance 
of a common des.i.-n bid sui-ject persons to killings, 
beatings, tortures, etc. 

b. •. it.ii regard no subsequent proceedings against 
accused other than tiios; involvec in the initial or 
'parent' mass atrocity cases heretofore or hereafter 
tried involving charges and particulars substantially 
similar to those described in paragraph a, above, it 
is prescribed as follovs; 

(1) after final action ly the rrvicvir.g ana confirm- 
ing authority, if any, in con.ecticn ’ith a parent 
mass atrocity case, this headruart.rs till appoint 

one or more LiliUry Government Courts to try such ( ^ 
additional individuc is as may be charged vith *- 

participating in tilt mass atrocity. 

(2) In such trill of aucitional participants in 

the mass atrocity the prosecuting officer vill fur- 
nish tii cc urt certified copies of the charge and 
particulars the findings and the sentences pronounce ci 
in tiie parent case Thereupon, such ...ilitary Govern- 
ment courts vill take judicial notice of the decision, 
rendered in the parent cas^. inducing the finding 
of the court tin the parent case) that the mass 
atrocity operation us criminal in nature and that 
tht participants therein, acting in pursuanci of a 
common at sign, aid subject persons to killings, 
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beatings, tortures tie., and no examinatien of rhe 
record in slid, r.rcnt ease need be mu jc for chis 
purpose. In s' noli trials of additional participants 
in tht mass atrocity the courts \ ill p re sumo . sub- 
ject to being r«.butttd by appropriate evidence, 
that those she n by competent evidence to have 
participated in tuc mass atrocity knew of the crim- 
inal na ture thereof. 

( 3 ) The ...ilitary Government Courts till examine 
the evidence presented to them bearing upon the 
nature and extent of the participation of the 
additional participants in the mass atrocity opera- 
tions and prcno«n.cc such sentences, if any, as 

may be approprj ate . 

(4) In any irs.-ir-.c ir vhich in the opinion of an 

Intermediate i,,.'. 1 : .t.:/ Gc .eminent Court the evidence 
presented . 1 . sentence than is vithin 

the pover of Ir ... /n. . :t Military Government Courts, 
the court \ iJ i nv;p r.C p recce oings vith regard to 
the accused in*."? 'td and refer the matter to the 
Leputy Theater Jug a .c.ocote for '..ar Grimes reco- 
mmending that charges against the accused be referred 
to a General Military Government Court." 


SEC 121 


authority £f_kilitary Gove rnme nt_Ge urts to_Try_' ar_Criminals 

The Supreme Court of t lie Initea States has stated that 
military tribunals do not lose their jurisdiction of v ar 
crimes cases by mere cessation of hostilities; 

Lilitary commissions and other military tribunals 
of concurrent jurisdiction may *lav fully be convened 
for the triul of offenses against tht lavs of var 
at any time at least until peace h; s been officially 
recognized by treaty or proclamation of the political 
branch of the Government, and do not lose their 
jurisaiction by a mere cessation of hostilities. 

In__rc. Yamashita 1. ur.G £72»_kup J> Ctj. ,_Cctobcr_li45. 

SEC 122 

Jur isd^ct ion_of hili tary_Govcrnmcnt Courts .of ^ar Crimes . 
Committed Prior to_Gccup^tion . 

The Ltputy Theater Jud^t advocate for ..ar Grimes has 
stated that i.»ilitar> Covernm«.nt Courts have jurisdiction 
over var crimes committed prior to occupation. 
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"The Military Court rhich heard this ease vss 
properly constituted and had jurisdiction over 
the subject matter and of the accused ^Letter, 
H eadquart ers, United States Forces, European 
Theater . *»C w QO«5’ - 2 G«*P, 1 6 July 19 4 subjects 
•Tri,.l of . ■ n* Cranes and Hrrrrra H TTa^rr r )T JL ^ 

CiTCTiscs against tne lavs and usages of var 
committed prior to occupation are properly 
cognizable by such specially appointed military 
courts (Letter Headquarters. United States Forces, 
European T ..cater, supra). Such courts are tribunals 
constituted under the ermmon lav of var v ith juris- 
diction analogous to Ihtu of military commissions. 

Tuey arc, in fact, mi i t a v y commissions except in name* 
They have, therefore, ja.visdiction of offenses against 
the international lavs v i r committed prior to or 
during belligerent occupation vUfEJOE 1543/ 17671) and 
over individual pe rpvta'utcrs thereof (Article 2 and 3 
of the Geneva (Prisoners of Ear) Convention, 27 July 
1929; article 23, par v cJ of the Annex to the Hague 
Convention Lo, IV of lo October 1907 i Change 1, 15 
i.ovember 1544, par 3 4 5*1 FM 27-10, Rules of Land Ear- 
fart). It is beyond question that the offense in the 
instant case - the deliberate murder by a civilian of 
a surrendered unarmed enemy soldier - constituted 
unlavful belligerency and vas a violation of the laws 
(f var properly triable by a military court having 
custody of the offender." (L.n < ited_L^atc s v._Clen}ens 
Eleg and . ^.bov^ 1545 .i 
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Crimes Cases," dated 14 October 1546. The nev: 
no~ change in' thr principles of Jurisdiction, v 


s 

ar 




■ 


L 


- 15 - 


« -To 





• / om 

‘■••A I. w 1 


1 Lc cv. mb r 19 46 


.* rv. I a, 

\ * T 

* L • i t % • 1 1/ 


II 

*V * / J ; • 

* i kUv. >i^L i\i 


0 1 

t-vi. 


General directives. 


Reference 

• * r • 

1 In r. . j i 


ur oi 

' "Trial ci' ..ar Cri. us Cast s" , dutei l- r Cc tone r 19*rC , N uotoc 
i at !•. t.h I't 1, - " r ~ 1 ~ 

t 7 Ta aubrcvintic s for t!u forcgcir.^ refer* nets as h.rcin- 


•ecs is :;.uuc to; (a) bill tary Govern ..let i.egula- 
2_it.ee 9, La'; il a;:d TTHal mi'”THtrglic r . (b) Lct- 

II t c f - of l E3 t "^ !€ V. P5 , " ITfri CT.? c ^ T7 subject, 


f t e r 

us.^ arc 

as follovs: 

/ 

t i- 

• A. 1 * 

it J .. J Loi j 

GvVi r:v a nt h 

• • i j i • r. • i | i ^ : * 

Jl «• C «i O * W | * — S •*• ^ | ia> »/ .L ( 

.1 i . 

c» n . a 1 i. l> i 

« 

t. t iUU • 



x — — XJ l Lv 4 * Ch t- il S lit UUU uui‘ UC l*o j 1 1 If t>(j tj >J J . 9 • G b — J nil | 

subject, "Irial of <.ar Crimes Cases", da tec 14 Octcacr 194f , 

.The references in «r&bic numerals refer to the numbered 
para/ raphs of tiic citation. 

:.C Personnel of 11k Cwurt, 


210 


General Military Government Courts and Intermediate idiii- 


r ’ • 

cat at each trial v ill be the president and presiciinp 
officer of the cot.rt kl.,dd, LG.H The members 

oJ' thv count arc . eatoa aecrdln; to k alternately to 
tI:o right u nc lr ft o* tie president, except that ordinarily 
the la\ menu r should be sc a tea on the immediate left of 
ti.c president. 

If aft' r the trirl hat be un a n« member is appointed or a 
.: ..h. v , on acooh t of unavoidable absence vurin^ a trial 
nisst: ; art of t h proceed!.:;. s, the president .ill cause 
sue:. ..it;: ber t c re ao the re corn of the proceedings had 
prior to hid C<.i:, seated or curing absence, as the case 
*iay bv ( L . / o ) * •>.*. . r u< t. - ja a nt c* e s sar y , a *?.i 1 x t a r y 

Govern..' it Gwurt nay, on 'its ov n metier of th« request of 
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the accused, appoint an impartial adviser to assist the 
court in a partic \lar case In checking the interpreter 
or giving t os time ay or written opinions as an expert on 
German law, local customs, business practices, or tech- 
nical matters. Such an adviser may be invited to sit 
with the court but will not participate in the court’s 
deliberations or in its decisions. He shell be paid 
pursuant to I.1GR 5-308. (MGR 5-353.2). The interpreter 
will be carefully selected with a view to his language 
qualifications and reliability. He will be instructed 
to translate directly ana in the same person everything 
that is said, subject to the direction of the court, he 
will not be permitted to engage in colloquy on his own 
or to conduct the proceedings in axiy respect. State- 
ments, questions, and answers should be addressod by all 
parties directly to the court and by the court to the 
person concerned ana not to the interpreter. (MGR 5 - 353 . 3 ). 

SEC Duties Of President As Presiding Officer. 

220 ~ " ' 

a . General. 

The senior member of the court present at the 
trial will be the president and presiding officer of the 
court (L,6d). (All those present in the courtroom stand 
until the court is seated. The accused and the personnel 
of the prosecution and defense rise and remain standing 
until the choice of counsel has been announced.) Any mem- 
ber of the court may sign the record (MGR 5-908). The 
practice in continental countries is for the presiding 
judge to conduct the examination of tjhe accused and wit- 
nesses end generally to take a leading part in the pro- 
ceedings. However , this should be done in these trials 
only when it appeals that the prosecutor, defense counsel, 
or the accused are not familiar with common law procedures. 
In such event the presiding judge should conduct the pro- 
ceedings to the extent necessary to protect the interests 
of the accused and to bring out all the facts relating to 
the issue being tried (MGR 5-354.2). Otherwise, the 
presentation of the evidence will be conducted by the 
prosecution and defense counsel. 

t. 

b. interrogations by Courts 

Because the practice of pleading to a charge is 
unfamiliar to the citizens of continental countries and 
is not known in continental practice, the interrogation 
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of the accused by the court at the time of pleading is 
discretionary. For the purpose of obtaining from the 
accused 3ufiicient infor.iation to determine whether he has 
the intention of admitting the elements of the chargo oi* 
denying it, che court will arrange to be provided with a 
dossier of the case tgainst the accused, prior to the 
trial, such dossier to contain a summary of all documentary 
evidence and testimony of the prosecutor's witnesses, i'his 
dossier will be studied by the court prior to its examina- 
tion of the accused. It will be U3©d as a basis for such 
exanina tinr. but not regarded as proof of the statements 
it contains which v/ill have to be established in evidence 
in the usual way. If the accused appears unable to plead 
guilty or not guilty, tho court v/ill enter a plea on the 
basis of the accused's statements made during the interro- 
gation, providing, that a plea of guilty v/ill only be 
entered if the accused expressly admits each and every 
element of the- offense. Otherwise, a plea of not guilty 
will be entered. i'he accused's statements made upon the 
interrogation will form part, of the record, and anything 
he says may be used 03 evidence for or against him. If 
the case is complies ued, the interrogation will enable 
the court to appreciate the issues involved and assist 
in determining what evidence will be relevant and what 
witnesses or documentary evidence should be procured for 
the trial. (UQR 3-334.3). 

» 

c. Interrogations by court in war crimes trials. 

It should be noted that the suggestions in hCR 
concerning the questioning of the accused b; che court 
primarily relate to ordinary cases in which the court is 
sitting in a capacity similar so that of a committing 
magistrate as contrasted with war crimes trials in which 
adequate prosecution and defense counsel. are present. 




Prosecutor. 


a. £ualifi cations of firosecutor . 








Any qualified officer, enlisted or civilian 
lawyer may serve as prosecutor. 

b, Di wiei of £r os ecu tor. 

file prosecutor should (a) fa; iliarize himself 
with the orders and directives providing for the trial 
of war criminals and should especially be familiar with 
the regulations cited in Section 201; (b) serve a copy 
of the charge sheet upon che accused, complete the 
“record of service," advise defense counsel of such 
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service, and fils the original charge sheet in the 
original record of trial and a duplicate copy in the four 
duplicate copies of the record; (c) as an incident of the 
service of charges, cause the accused to be re-finger- 
printed and re-photographed in duplicate by use of current 
7CG Form l.o. 32, and assure that one copy of such com- 
pleted iorn i3 introduced as an exhibit near the outset 
of the trial and placed in the original copy of the 
record and that the duplicate copy of 3 uch form is 
placed in the accused's 7ar Crimes 2nclosure 2C1 file, 
which files move with convicted accused to \ r ar Criminal 
Prisons; (d) arrange with the accused and his defense 
counsel "for the 3'cipulaticn of" pertinent matters which 
the accused does not wish to contest; (e) arrange with 
the presiding officer of the court for the dare of trial, 
arrange the courtroom, provide the necessary stationery, 
arrange ^or the necessary reporters and interpreters to 
be present, and notify the Court, other court staff, and 
witnesses concerning the date of trial* (f) assure that 
the court receives a dossier of the case against the 
accused, such dossier to contain a summary cl all docu- 
mentary and written evidence and a summary of the testi- 
mony to be given by the witnesses for the prosecution; 

( g) place before each mentor of the court, for mis use 
during the trial, a copy of the charges and particulars 
outlining the offenses for which *che accused is being 
tried; (h) supervise preparation of the record of trial 
(L, 3b); (i) arrange for transporting the accused with 
necessary guard and the witnesses for the trial: (j) 
arrange for sufficient military ^.uards to keep order: 

(k) make certain that the requisite "mesa and billeting 
facilities are available ; (1) assure that defense counsel 
has been furnished with the proper form -or Petition of 
heview; (a) advise the court 13 to the 7ar Criminal Pri- 
son in which the convicted accused should be confined; 
and (n) draft the necessary commitment to the 7ar Criminal 
Prison as described in letter, he. d quarter 3 , United 3tate3 
Forces, European f heater , file AO 33> JAG- ICO, subject, 
"Designation of Prisons for Var Criminals," dated 26 
February 1347, using Legal Form ho. 5 ( LiOR 5-S05). 

'Ihe above duties of the prosecutor are not exclusive, 
but they are intenued only as a reminder. 

Is reuse, .Counsel. 

a. ruali £i cations of defense counsel. 

■ •• • • « •• • t •• » • « m m m m m • » « »• • • m * •» * ^ 

Any lawyer not debarred from appearing by the 
iiilitary Government may appear as defense counsel* 

b. duties of dofehsu counsel. 


V/ithin proper limits, the court may with the 
consent cf the accused designate counsel named by ihe 

t n/ 
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accused to represent him in addition to assigned de- 
fense counsel, if the nature of the case makes it 
desirable. When German defenso counsel is appointed 
by the court, the court will authorize the Amtsgoricht 
to pay such defenso counsel in the same manner and 
under the same conditions as provided for payment of 
defenso counsel appointed by German courts. 

SEC Powers Of The Cojurt,. 

250 

a . Gone£a_I. 

A General Hilitary Government Court may im- 
pose any lawful sentence including death (MGR 5-300.5)* 
An Intermediate Military Government Court may impose 
any lawful sontonce except death, imprisonment in ox- 
cess of ten (10) years, or fino in excess of 100,000 
Reichsmarks (MGR 300.6). Pines will not normally be 
imposed in war crimes oases. 

A Military Government Court shall have power 
to summon as a witness any person except a child under 
11 + years of age, in which case it may summon the parents 
or guardian to bring the child to attend as a witness, 
except a member of the US Forces or service personnel 
of one of the United Nations, in which case tho attend- 
ance of such witness will bo obtained by a roquest made 
to the commanding officer of such person to order his 
attendance (MGR 5-303*1) . 

Any person whom the court may summon as a wit- 
ness may be ordered to bring with him any document or 
article in his possession or under his control which 
has a bearing on tho issuos of tho case (MGR 5-303*2). 

Whenever the court has reason to believe that 
a witness may be intimidated or become unavailable at 
the trial, it may direct that he be detained as a ma- 
terial witness (MGR 5-303.3). 

The court shall have power to order trial in 
camera, if it is necessary to prevent any prejudice to 
the security of the US Forces or for some other excep- 
tional reason (MGR 327*6). 

b . Sentences . 

Tho following rules shall govern the imposition 
of sentonces: 
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(1) A Ililitary Government Court shall announce 
its findings on each charge before it and shall pro- 
nounce one sentence in respect to all the charges upon 
which the accused is found guilty. 

(2) Every sontonce of imprisonment sholl statu 
the dote of commencement thereof, which, if the accused 
was previously in custody, sholl ordinarily make allow- 
ance for the period of custody. 

A L'ilitary Government Court sholl have the 
power to hold in contempt any person, including the 
accused, counsel, witnesses, officials, or spactotors, 
who offend the dignity of the court, in any manner, 
or disregards its orders. Such contempt may be pun- 
ished by fine, imprisonment , or other appropriate 
punishment. In exercising its powers to punish for 
a contempt, a Iliiitory Government Court shall moke a 
record which shall bo transmitted anu reviewed as in 
the case of any other sentence (MGR 5-333) • 


SEC 

260 


Voting On Rulings^ And Verdicts. 

If the members of tl.o court agree, ell interlocutory 
questions arising during thv trial may be decided by 
the president subject to oojwCtion by any member of the 
court. Unless th^ court nos agreed that all interlocu- 
tory questions arising during the trial may bo decided 
by the prusidunt, subject to the objection by any member 
of the court, the findings of the court on oil inter- 
locutory questions and on all other questions arising 
during the trial requiring the docision of the court 
will be determined by a majority vote of all the members 
present at the tine the vote is takun. When tl.u vote 
is evenly divided e.iu president casts 0 second vote. 
Voting is in the inverse order of rank, tuo president 
voting lost. If, in eonputLig tne numbor of votes re- 
quired, a fraction rusuit3, such fraction will bo counted 
as one. A two-thirds vote of the members present is 
required to convict, and to 3ssuss 0 punishment, cn the 
accused. 


SEC 

270 


Rules. Of Evidence. 

a. Non-applicability of AW 25 and AU 


A directive to a military tribunal charged with 
trial of offenses against thu lavs or war to the effect 
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that it •'-ill admit "such evidence as in its opinion 
'"ill be an assistance in proving or dlsDroving the 
charge, or such as in (its) ODinion ’"ould have oroba- 
tive value in the mind of a reasonable man" is not 
contrary to the orovislons of Article- 25 or Article 
58 of the Articles of ^ar. Persons charged with the 
commission of a '"ar crime are not "Persons subject 
to military la"'" within the meaning of the Articles 
of War and are not entitled to their benefit (in re 
YAMASHIT A, #61 and #672, 8uo. Ct. , October 1945). 

b. Non-aoniicabillt^ of rule£ of evidence 
Tor ^ o u rT 3 - M TirT i alT — — — - — — — — 

c 

The rules of evidence as known in British and 
American courts (or as set forth in the Manual for 
Courts -Martial) do not apply to proceedings before 
Military Government Courts. The only positive rules 
binding upon them are those set forth in MGR 5-329. 
Hearsay evidence is admissible, but when an issue is 
important and. controverted, every reasonable effort 
will he made to obtain the direct testimony of wit- 
nesses. Generally, the bost evidence available will 
be required, and all evidence which will aid in doter* 
mining the truth will he admitted (’'GR 5-354,4). 

c. General, rules of evidence. 

Rvidonco shall ho admitted in accordance with 
the following rule®: 







(H A *'ilitr.ry Government Gonrt shall in 
general ad^it oral, written, and phv®ic»1 evidence 
having a beaming on the i®«ue? before * t, and >«av 
exclude any evidence which in it® ooinJon i» no 
value as proof. T f security i« at «tnko, evidence mnv 
be token in camera, or in oxcootiona 1 oc^e® where 
security demands it may he e^cludod altogether. 

(2) The court shall in general rooutro the 
production of the best evidence reasonably available. 
However, this principle is not to be confused -with 
the "best evidence rule.' 1 The latter is definitely 
not applicable (300 paragraph d, this Section 270, 
below, and Section 280, post). In this connection, 
it is emphasized that tho sworn statements of accused 
and witnesses aro always admissible regardless of the 
presence or nbsonco of those who made the statements, 
unlos3 tho court is of tho opinion that stato.nonts 
hr. vo no probative value or, to apply a similar tost, 
that the statements would not be helpful in arriving 
at a true finding. 
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(3) • Evidonco of bad character of an accused 
shall bo admissible boforo finding, only when tho 
accused parson has introduced ov 1 donee as to his own 
good character or ns to tho bad character of any 
witness for the prosecution (ft'OU 5~329)» 

(4) War crimes tribunals will not require 
foundation evidence to establish that sworn statements 
offered in evidence wore voluntarily procurod or the 
qualifications of war crimes investigative personnel 
participating in such procurement. On the other hand, 
war crimes tribunals will presume, subject to being 
rebutted by ccmpotont evidence, that sworn statements 
procured by war crimes investigative personnel from 
accused and witnesses wore voluntarily made and that 
all in ter pro tor j and other personnel assisting in the 
procurement of such s catemcr. r.s v;cro qualified by 
training and otherwise to perform the ta^ks assigned* 
Evidence, if* any, by opposing counsel to overcome 
this presumption will not be admitted prior to tho 
admisaion of s^ch statements but may bo offered bv 
such counsel in the regular cowrie of the introduction 
of evidence to suooort the^r o, d3 of tho caso. 

(f>) qourta will to the groate«t oo.®"*bio 
extent apoly exceptions and non-cer.bn* cai procedure, 
and shall e^mit a^y evidence which they deem to have 
probative vaiuo. T,r ithout lifting the foregoing 
/ general rule, the following will he doomed admissible 
if they appear to the v;ar or.lrr.es tribunal to contain 
information of probative value relating to the charges 
and particulars! »;ff idnvi ts, depositions, interroga- 
tions, and other statements, diaries, letters, orders, 
directives, memoranda, bulletins, circulars, other 
communications and documents, ts well us the records, 
or extracts therefrom, findings, statements and judg- 
ments of tho military tribunals ar.d the reviewing 
and confirming authorities of any of the United Nations, 
and copies of any document or othir secondary evidence 
of the contents of any document, if tho original is 
not readily available or cannot ho producod without 
delay* - 
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£. iion-Hp£licabili,t^ of _ f ' be s £_e v ide nc e rule^. 

V 

In dcteri ining questions involving the best 
evidence available, tac court should keep in mind the 
difficulties involved in procuring evidence concerning 
crimes committed months or even years prior to occupa- 
tion. the feet that r itnesses may be and often are 
hostile, the destruction of primary records due to the 
v£.r unci the difficulties involved in the division of 
Germany into four zones of occupation. .In admitting , 
evidence > hici. might be objectionable, if the "»cst 
evidence ru^t" ere applicable tc- ver crimes trials 
tiit court need only satisfy itself that the ori c ind 
records or the euthcr of a statement cannot be pro- 
duced, after reasonably diligent effort to do so, that 
the evidence offered is of probative value, and that 
the accused vill net unreasonably be prejudiced by ad- 
mission of such evidence . The controlling factor should 
/ always be v.ht ther evidence & or., it ted is helpful in ar- 
riving at a true finding , 

e. admi s sibil it^r of_extra- judicial confession_or 
admission against co^accuscdj. 

The Sejuty T*»ettcr Jevgc advocate for 1 ar Crimer ' 
naf- aaoptea the follow ing opinion concerning the admissi- 
bility in evidence in var crimes cases of the statements 
of one accused, made out of court, against his co-accus.c 
^ Letter , Leputy Theater Judge ttuvocete for ear Crimes, 
subject, "admissibility before a Military Government 
CwUi t of extra-judicial Ltetcncrt of co-cccused /' dc.ted 
1 Id Lovembcr 1945). 

"Ihe rules of procedure in kilitar^ Government 
Courts provide that 'Military Government Courts 
shall in general admit all vritten and physical 
cvicence having a bearing on the issues be ford it, 
and may exclude any evidence vhich in its opirion 
is of no value as proof', pilule 12 (1) Section 
30?, p..ge 37 , Lilitr.ry Government Germany, 

I Technical I chual for Legal end 1 risen Officers, 

2 d edition. )* T..„c rule permits the admission 
of any evidence 'vhich in the opinion of the 
court is of probative value.' i.*e Guide to 
Procedure in ...^litary Government Courts provides 
that hearsay evidence, including the statements 
of the vitness not produced ,• is admissible- in 
.Milit-.ry Government Courts. These authorities 
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most certainly permit the admission of hearsay 
e vider ce . 

"Tn<. general rule, applicable in courts- 
martial, that the confession or admission of one 
accused, made out of court, is adnlssibli only 
as against such accused, is simply an application 
of the hearsay rule, a confession or admission, 
a* w-* C a cut of ccurt, is au-issible against the maker 
~ s ..n cycept'.on to such rule, (M.C.ib. par. 114; 

Fi.. 27-251? par. 94) ana. of course, that 
exception is not applicable v lien the statement is 
used against anotlv. r accused. T. t fact that the 
basis for the admissibility of an extra-judicial 
stateaent of one accused against another accused 
is simply the application of the hearsay rule is 
demonstrated by the fact that one co- accused nay 
testify in court eg. inst his co-accused. 

"It is clear tlmt a statement made out of 
court by one accused is admissible before a mili- 
tary government court ag:inst all accused to the 
Same extent as any other hearsay evidence " 

* The cited authority has been superseded by iuOR 
5 - 329 . Tat voraing in the rnv authority is identical 
v ith tint of the cited autherity. 

0 

f. Hiints^oX litnes.scs.. 

nny person other than the accused may be re- 
quired to testify before a Military Cjovernn.ent. Court, 
except a person of unsound mine., providing that no vit- 
ness shall be required to incriminate himself ana pro 
vicing also th. t c court shall not compel. 

(1) * husband or e. \ if c or a parent or a child 
to give <.vicei.cc eg.. inst the other 

(2) k legal adviser to disclose any conrauni- 
c: tion between himself and a client rr...ce in the course 
of a professional re lc tionship, except \ hen the communi 
cation Vt.s part of or cor.nect<.c vith an unl^.i ful act or 
omission, 

1 

13) h priest tor otlnr minister or religion) 
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to disclose any communication made in the course of a 
confession (!!0R 5-322). 

These privileges are personal to the v/ltness 

and except v/hen claimed by the witness are not cllowod. 

• 

In connection with self-incr imination, if the 
witness asserts that the answer to a question might in- 
criminate him, the court, and not the witness, will 
decide whether answer to the question could have that 
effect end may mooutro the witness to answer. 

An accused has no privilege against sel.f- 
incriwlnation. w o will not be warned thrt he is not 
reauired to answer when question** are out to him. 
wowovor, he will, not compelled to answer oue«tions 
nor may ho ho sentenced for co^temot fo r refusing to 
answer. Tf ho refuses to anav/or any oue«tions put to 
him, the court, may draw an unfavorable inference from 
his refusal to answer (w>p 5-354.5). ' 

g. Oaths. 


The accused may elect to make either a sworn 
or unsworn statement. The record of trial before 
either Filitr.ry Government Courts or ?ilitary Commis- 
sions should indicato whether the accused's testimony 
is sworn or unsworn# In this connection, the following 
quotation from a case involving a trial before a 
Military Commission is of interest} 

"The record should show, in trial by military 
commission, whetho v * accused *3 testimony is 
sworn or unsworn. Failure of the record to 
do so is not, however, prejudicial, when 
it is clear that his testimony was given 
voluntarily and when the record contains 
ample evidence aliunde to show accused's 
mu l It" (UNITED po , 'Il T 7KTr c mpcTAS, 

Opinion, D^.TA’VC,. December 1°45). 

''’ho court may at any stave of the examina- 
tion question any witness and may call or recall any 
witness at any time before finding, if it considers it 
necessary in the Interests of iustlco 5-527.3). 

"The record* of trial indicated that a 
witness for tv»o prosecution, who testified 
only concorning the fp.cte surrounding th© 
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taking o r pre-trial s t° toment* 5 from the 
two accused, wos not administered an o^th 
before testifying. Roth accused stated in 
the record of trial that the statements 
wore correctly reported and interoretod 
and did not contend that thev were imoroonrly 
obtained. Held that the irregularity did 
not injuriously affect any substantial 
right of the accused" (UNITED STATER v. 
'VILHEtH DIET ERMA N, Opinion, DTJAWC, December, 
1945). 


SEC . . . . ' 

273 Scope of Cross -Examination of Accused# 

An accused ~ny not be required to testify 
before a Military hovernment Court, as indicated in 
paragraph f, Section 270, supra. Howovor, having 
taken the stand to testify, he may bo c coss -examined 
as to any matters relating to the charge and particu- 
lars under which he is ^otng tried, irrespective of 
whethor ell such matters wore touched upon during 
direct examination# 
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I SEC Testimony In Reporv.s Of Investigation. 

280 

The Deputy Tlicetor Judgo Advocate for War Crimes statod 
in a letter, file AG 000,5. subject, '’Admissibility of 
Reports of Investigation in the Trial of Suspected War 
Criminals’’, dated 6 October 1945? 

"In many instances it will not be pos- 
siblo to obtain the prosonce at tho trial 
of a suspoctea war criminal of witnesses 
I i who havo previously given portinont testi- 

mony to tho officer investigating the 
alleged war crime. It is the position of 
this offioo that such testimony (whothor a 
! narrative statement or in question and 

answer form) may bo introduced in evi- 
dence without further authentication if 
it was procund by an officer officially 
appointed to investigate war crimes, Tho 
presence of the' investigating offioor at 
the trial is not required, either to authenti- 
cate such testimony or to authenticate his 
own report of investigation (which may summar- 
ize, incorporate, or havo appended thcroto 
tho testimony of the absent witnesses). 

Any objection based on the hearsay nature 
of such documents or the need for authenti- 
cation thereof may properly be overruled 
by the oourt. (Soo Rule 12 (1), Soc. 305, 
Rules of Procedure in Military Government 
Courts, Part IV, par. 5a, page 25, Outline 
of Procedure for Tricl of Certain War 
Criminals by General and Intermediate 
Government Courts and per. 3, ltr. (Filo 
AG 250.4 JAG-AGO, 25 August 1945, USFET, 
subject, Military Commissions)). 

"The above is not intended to invito proso- 
cutors to dispense with tho procurement of 
the best and most forceful ovidonco reason- 
ably available. However, numerous factors 
may make it impracticable in many cases to 
secure the personal presence of witnesses 
and, in such coses, the trial should not be 
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needlessly delayed nor should admissible 
evidence be excluded by reason of thoir 
fc usance. '* 

ANNOTATION} 

It should be noted that paragraph 2 of the foregoing 
letter should be road in connection with MGR 5-329 (b) 
and should bo liberally intorproied by courts, keoplng 
In mind the provisions of Section £70, supra, and 
*»GR 5-354.4. 
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Procure- 
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Requests by the prosecution or the defense for 
the procurement of witnesses wi" ». he filed in a 
timely manner with the Couna.ii ^action. Dachau 

. . t *■ _ _ # > 


Detachment# Adminlutrat * vo doteran nations b v the 
Deputy Theater Judge Advocate for ’’T.r C"*ln , e*» as to 
the practicabi'. i ty- of procuring tno porrcnai credence 
of 3uch v'ltnos^os will bo final binding on 

prosecution and do^onoe counsel *hd the courtn In 
all instances "'hero ho dotor nli Cf * t to be imprac- 
ticable to procure f he persona i prv-sonce of witnesses, 
tho courts will proo&ad with the tr.als. 
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Stipul vtiorjj. 

• m •« «« 


A stipulation it :m . gr moment between the pi os cent ion, 
e.ccuood, '-id the deic wc counsel, either : & to f net s 
(thr.t coi trin f-cts nr: Lrue), or r.s to testimony (tlir.t 
ii c. cert: in witness ’./ore present in court he would ivc 
the following testimony) - (here set out the expected 
testimony). In r otipux ticn .x to testimony to be give; 
by witness, ii present, there is no r.groc-ment - -a to the 
verity of ouch testimony, but it is or. the s me p l;ne r.e 
the to-timowy of those witnesses v/ho rpp.tr in person a.c 
t eetifi . 


Stipulations rrc entered into with r vio\/ of sr.ving time, 
lr.bor :.nd expense. Stipulations should be drrwn to cover 
rx cray of the unimport ; nt end uncontcsted metters which 
nccecsrrily must be cst blished by either side. Stipula- 
tions mry be '.greed to by ell pur ties prior to the trirl, 
but in :.il cr.oe- oi the use of et ipulrtions in the tricl 
the record mutt show th.-t t* cy . re . greed upon by the pio 
Ov. tutor, th:. . ccus-d, r.d the defense counsel in open con 
The record must r Iso show thr.t such stipulations were 
received by the court. They need not bo 'xcepted by the 
court when my doubt exists ns to the r ecused 's underc.tr t 
ing of v/h. t is involved. Stipulations should not' be nr.de 
rx to vitr.l mrtters .".mounting to r. complete defense or 
subetmti; lly rdnitting the nccuscd'c guilt. Stipulations 
should be closely scrutinized by the court befor. rccept 

The count is not bound by stipulation, even if received 
her ins truce , the court's own inquiry m .y convince it th: 
the stipulated f. ct is not true. The court mry permit r. 
stipulrtion to bo withdrawn, end if so withdrawn, it is n 
effective for my purpose. 


St ipulrtions re to fr.ct: mry be 5 written or orr.l. 
stipulation mr.y bo in the rorm: 


Such r ' 




"It is stipulated between the’ 
raid tue prosecution th.rt (her 
3tipul: ted). " 


excused, 
cot out 


his counsel, 
the fr.cts 


If the stipulrtion is in written form,- the side offering 





SUC 301 


15 July 46 


it may show it to the other aide and oiler it in 
evidence. Ii or '1 , it is stated in court. The 
accused r.d liis counsel should mnounco in open 
court that they join in the stipulation. The couit 
may assure itself by questioning, if necessary* 
th. t the r.ccused fully understands the contents 
of the et ipulr.tion end that it is otherwise proper 

Th~ court will then announce whether the stipula- 
tion i..: r.cavu: by the court. 

Stipulations r.3 to testimony: 

(PliOS) (DC): It is stipul: ted between the accuse. , 

.his counsel, and the prosecution, th t, 

if _ were in court, * : 

would testify as follows, (or would 
testify r.c shown in the statement, 
Exhibit , which I now offer. ) 

COUNT: (The court should announce its decision as 
to receiving, the stipulation r.o above). 


The following, forme may be used for stipula- 
tions entered into r.o to facto prior to trial 

Bad Ilomburg, Germany, 

-15 July 1945 

STIPULATION ' , 

It io hereby stipul. ted -nd .-.greed by and bet\/ccn 
the prosecution, defense, ..net the accused, as 
follows : 

That 1st Lt. Jos. K. Cannon, A G, UC Army, 
0-1679543, was sliot down near Bremen, Germany on 1C 
day of JV'.vrry 1945, and tha.t he wa.s conf ined in f 
Camp Lt a 1 a, Luft 3 from the 11th day of January 1C 
until 20th day oi April 1945, when he was libeia.te 
bj r the troops of the US Army. 


/s/ Thomas J). IiacPrdden, 
/t/ THOMAS D. HACFADDEN, 
Ca.pt * , 180th Inf., 
Prosecutor. 
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/s/ Cecil T. People 
/t/ CECIL Tr PEOPLE, 
O.'.pt., 179th Ini., 
Defence Counsel. 


/ a/ Urns Schmidt 
KAHS SCIIMIDf , 
Accused 


The followi..3 form of St i pule t ion mr.y be used r.s 
to expected testimony. 

Br.d homburg, Germany, 

15 July 1945. 

3TirU?iATI0N 

It is hereby stipulated crul "gio^d by .nd betw..v,n ti e 
prosecution, the acidise, ..nd the ccused, tlirt if 
private Jo lai Brown, "SSth IIP Bn, US Army, were present, 
he would testify r.& follows: 

I was a member of the 796tli IIP Bn, US Army, on 
duty 15 Febru xy 1945, c.t PCI/ Stockc.dc near Rlieims, 
France , \/hcn the accused, Hens Schmidt, was delivered 
to me for confinement in s;.id stoclcr.dc by r. Sgt. Jon&3, 
Sotli Inf. US Army. Schmidt w r e then in the* uniform of 
c. soldier in the German Army. 


/s/ Thomas D^ MrcPr.ddon, 
/t/ Tilfc.S D. lltCPADM, 
Cr.pt., 1 GO tli Inf., 

/s/ Cecil T. Fc-oplc 

c:;ci:“ t. '“people, 

C " t. , 179th Inf. , 
Defense Counsel. 

/s/ liens Schmidt, 

KAi? S “SCIItilDT , 
Accused. 
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Judicicl Notice. 


Cert, in kinds of lrcts need not be proved because the 
court is authorized to recognize their existence w it hoi 
proof. Such recognition is ter me d "Judiciei Notice". 

/ 

Among matters or v;hich a Military Government Court may 
take judicial notice or e the following: 

The Constitution treaties, and other goner.- 1 lews oi t ;• 
United St; too; the 1 r.\ / or n tiono, rules ol v/rjc a s into 
pretud and construed by the United Str.tes of Amor ice.. 

• j ^ 

The great seal oi the United States end those of its 
possessions me of t ie sever .1 Str.tes and Territories; 
the scrls of ”11 courts of record of the United Strtcs 
and its Territories md pos .casions ' md of the several 
Strtes; the sc*l of a notary public; the sc • 1 of the 
Adjutant General's Office. . 

The or dinar y divisions of time, as to years, months, 
weeks , etc., g nerrl frets rnd lr.v/s oi nature, includi : 
th;ir ordinary oper '.tior.s -rid effects- mcl general fret 
of history; current condition of war and peac. 

The organis; iron of tho Array, including the Army Regul- 
ations, the Oxiicirl Arm; Register, the Army List rnd 
Directory, the provisions oi offici”l Army Manuals, the 
existence . r.d loertion Ox service commrnds, reservrtio : 
posts, and stations or troops, as published to the ;.rmy 
the fact that m ofxicer belongs to a certain organiza- 
tion, branch,' etc., the organisation rnd component part 
of the German Army. 

% 

General ' orders, bulletins, rnd circulars of the War De-p- 
arr nont ; 17; r Department orders regarding General Courts* 
Marti' 1, hi lit. ary Commission, Military Tribunals, and 
Military Government Courts. Goner a 1 orders, circulars, 
bulletin^, orders regarding Conor; 1 Court s~ mart ial , I lim- 
itary Commissions and Tribunals, nd ilit my Govcrnms.. 
C > arte oi the appointing authority, -and of all higher 
authority, rnd all m/maals, directives, rules, orders, 
and publications oi ilit ary Government, Military 
Government Conxt- nad Commissions in occupied Germany. 

Ail proclamations, . ordinances, laws, notices, rnd other 
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regulations for the people of the occupied territory 
of Germany, ur my sub- divisions thereof; German lews 
in force in the territory wherein the court is sitting; 
an d all matter of common knowledge in ouch territory. 


The principle oi judicial notice do era not prohibit the 
court ir or. rcccivin.. evidence of a fret oi v/hioh it is 
authorized to t-lcc judici. 1 notice, and. if not rrtic- 
f ied wit'- the exist ,nee o: : the fret ,of which it is r.skci 
to t -k; j u d i c ; . 1 notice, it may resort to :ny authentic 
source • information* 

For example, where the te.no o.i a general order of the 
1/ r hep rtment rro uteri. 1, the court may send for a 
copy of the order. 

I 

It is custom - - y re th.e side dasii in; the court to trkc 
judicial notice of - given met to aslc the court to do 
so, ct t..,. o si. l in , pr s, at iffy any available authentic 
sour cu c; iifOii tion on the subject* 

SBC 320 


Bxo .i t k: tr;i 




-•I * 


If tb wits-sa is to be used as an expert, in addition 
developing tho a.-v.w, - ge, re aid. nee and nationality of 
witness, frets should be .adduced showing the education 
ex ally; the, specialized education, if any, along the li 
for which the witness is offered as an expert; the numb, 
of y w ~rs the witness has bw.cn .ngaged ir. such line of *wt 
and the pla.ee ei sue.' work; the opportunities his work . 
cufcrd-d for hir. to learn about his sjc Jiality; the tsx 
oocks , nogy.zia: -rt’ciec, etc., **o h~s written on his e 
ialtyj heners </i icciucd uil w ' , • i - • ■ . its; inst.it* 

tie ns , foundations, or recognized c-r&nnij. at lone devotes 
his specialty; and any other i vet s -t l \ would be oi v.ali 
to th.e ordinary man in detcimiu L if li the ;/ lines a is so 
well qualij iod in hie specialty cf lo meric ihc title ’oi 
expert. 

SxxC 330 

■ 9 

Real Lvido.iCe. 

Hater i..l things, such, as w tehee, coats, pistols, etc. 
Wiicn relevant, may bo offered as exhibits in the same 


name r 


docurivs/iT 


la-/ * t jl y 


evidence* Although the court hr 
the right to consider such evidence as in it a opinion 
has value ac proof, and while not IhjQ'JIhLD, it is 
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suggested - in order that t ic court may be fully 
acquaint v. C. ! itk the facie be -,r in 0 on the iclsnt if le- 
ft ion end custody of the rrticlc :d &o th^t the record 
vi 11 indicate J o the reviewing authority the exact 
nr.tuiw vhercoX - tli. t each article be identified by 
nppropii.'tu evidence cnC that proof be sv.de of the 
cue tody ox ouch rticlcs in an unbroken chain i ror. 
the time l..\i orif.inri-2 cam into possession of the 
offer in. eic'w until the very instant of offering in 
evidence. IX a witness i& a.v~ilo.blo who c ~n identify 
the object us the one in question :nd thrt such object 
ie in sub ct an' xC.il y the came condition as it v .s mien 
X ir coming into the poc.osaion of the ofiering side, 
th.ro is no nc c* sit' Xor a strict account in., of its 

oc as . scion in the interim, ii due to the nature of rt. 

* 

evidence, it xs impracticable' to attach it to bh. reco, 
the p rty offer in. it should request authority to v/ita - 
draw it at the end of tlic trial. In ouch c"s~ the 
party aliening it s.aouiu develop by testimony a. dcscri. 
tion of the articl. *jiu..iciont to enable the reviewing 
c.ut..oi_ty to visualise it. 

Tli so articles should be handed to the court reporter • 
be marked c.s exhibits "for identification" prior to th. 

quwvtior.iia oX the vitnes; who are to furnish the 

I>rooi whereby the articles arc propwriy identified for 
admission in evidence. T .c’. should then be offered ir 
evidence by sum; such state neat as: 


"I now oiler in evidence Xrooecution *e (or Lefe.is 
Ex iibit iTo. ( Identification ho.)" 


Ill Aril CAS 

■ / A • fp 

X-i O — i x »i. 1 uJx 

rr»T->»- — >ti r. A *n 

~ axj X vjuL'V. JJ 


, -*-T- — C* TV, A 

■\T' t t r i 

JL i . .i.U JJ. j. .. .. , 

C ’* 'Tu 

OV-/ un' w * 


SU.ul TO rJTRuDUGh T -.33 DVIT 
. ■_ rD'JFTIPIxX, A15D HAVE 


Tags , stickers, or adhesive tape may te used by the 
count reporter vo affix properly nio mark of idontifi- 
c tion to -rticia.s, „.ich "o pistols, knives, guns, etc. 
cn which written marks would r.ot show or would wear o.j 


c 'oily. 


Cl • '\A ry 

U.jw v> 

Doeur.tc :t . Evidence. 


_ Kl . 


G:ut ral. 


All do CUP' - -it s 


ot.uoi writ-'es instruments which in 


_ pcg _ 
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the opinion of "the court hnve a bcr.ri.no 
before it rnd . vc probative v-.lus r.ro e. 
evidence, including proceedings of Boe.rd 
oi Inquiry; invest igv.t ions by Inspector- 
other investigating deicers end reports 
Invest i> ft ion Te'ir.e, cit..er in \/l.olc or 
cffickvits ~nd depositions oi witness .& 
••fxidv VitL which lt *vc been trcnslrted in 
diffcicnt from thrt us-d by the v.’itn- 

■xiier.vn • j 




on tlic issue s 
dmiseible in 
rnd Courts 
Generr.l or 
el VA.r "Crime 
in pr.r t ; 

( including 

to r. lungu ge 
in m lcin,v the 


'7'nilc not h C.jLal, it is suggested - in order thc.t t' 
court n y be fully ncque.inted with their nature rnd 
source nd so t. t the recoid will indicate to the re- 
viewing rut her ity the exuct nr.turc thereof - thrt the 
proof of authenticity ol nil documents rnd written 
instruments received in evidence be established in the 
normrl v/r.y • 

b. Introduction. 


A predierte for the introduction of evidence of this 
ch .r'cter might well include, but not neCv.ssr.rily be 
limited to, tlis* following step-, resuming the document 
to be .n uxfidrvit or written otr.tcment : 


(1) If urtif iertion 
by the witness 
the wt.eid, sr/oi 


of the written str.toment 
(who hc.8 been pieced on 
r. end identified). 


(2) Th- introduction of evidence of the exe- 
cution of the document in the presence oi 
the witness or otherwise by the person 
whose -ign'ture epp-nre thereon. 

(3) The identification of the- signature of 
the perron executing it. 

After the couit hr- ‘Admitted" 'Wiy document or instrum- 
ent, it i.Eust be "introduced" in evidence 's rn oxiiibit 
nd given * n exhib : t number so th't it will bv.eo.nc r. 
pent of the record. 

Ali documents skoulc be bunded to the cots t reporter to 
be musked c c exhibit- "lor identification" prior to 


thv. quest ionin ; of the witne--c& who . iv to furnish 
the proof './hereby the rrticlcc ere properly identified 
ioi r.dmission in evidence. Aj ccr the proper predierte 
bs..n in id ror the uunis -ion of tin. wticlc it shoe.) 


l . - 

i tv 


tii n be offer jd in evidence by sor« such str.temsnt cs; 
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"I nov off.r 
Lxhibit .Jo, 


T 

in evidence Prosecution’s 
(Identification 


1 be b- r 46 

(or be ft nsc 's ) 


c. Copies of Record and Reproduction of Written hxhibits. 


«n origin.-l and four copies of the transcript of tin record 

viii be prepares for tin us<. of the beputy Tln..ttr Juc. t e. 

nuvoc t. for .. : r Cri.es. In this connection, inVe stij ; tion 

proc- cure Ins r. uired tin procurement of s\ orn t» sti.r.ony ,.nd 

oth. r vritttn evidence if. u. ori.in.-.l -no tv o duplicate 

copies. Cons. - u> nt ly , vl.il- such vrittca exhibits should 

b. introduce r.d r...cl to tin ccurt, •. tc. , in the sane manner 

;s is tin practice in ordin. ry tritls, short. of court 

report, rs, (tc,, dictates t...- t sich written exhibits not 

be physically rt reduced in th. r.ccra. Of course, the 

re core of tri.l should • ff ir. -..tiv. ly sl.ov t hut each such 

written xhibit • s r<. • c to the court, Consequently, the 

origin-l nnc. th first duplicate copy of rritton exhibits 

v ill be attached to original and first cu^ficat. co* y of 

th- tr nscript, r.sp; ctivt ly. In tin event that first and 

s. cone outlie- t. co- iv& of all vritt-.n exhibits ar. not 

* # 

v.,ii..ui«. in th fil.s sub.iitt u to th. chief prosecutor, 
wUtiuntlc t.o co; 1- s thcr.of vill L. on. attached to 

the first cluplic: tc copy of the transcript, and a Second 
pi c c. in th c s file fold- r * 


hLC 350 


Authority to Adninist r Oaths during Inv stigatiens. 


..s to tne authority of .military personnel to {dninistcr 
oaths, 1 1 *e. lctt<r of this iicadcuart rs, file nG 210*6 hf.., 
subj.ct, "Inv-. sti t c tions in Connection vith Killed '■ ar 
Crimes", d.ted 1 J April 1$,45, provio.s s follows; 

"All commissioned officers ..ssitn.a to duty v ith 

t. .e h r Cri.... 5 branch of th- Juofe Advocate . bcct.ion 
of this ; .id otli.r h dqu rt rs in this The.- ter ■ r>. , 

\ ithin th purvi • of article of .. t 114 , h r Ly 

u. tali c to conduct sue-': irvestif .tiors in conn'ction 
v ith .11. fed i. v cri s -s ...: y b. oir<. cl c L; the 

co. r.c. ir.£ general of th. cor.r.. no cone, me d." 

<»s to tin authority for civil!- ..s to dm 1 nisi r ocths, the 
l.ttc r of this Ik d u rtirs, i'll *.G 230 C*»f-«»CCr, subject 
"authority for Civilir-.i.s to utininist r 0 't‘is in Conn ction 
v ith .. r Crimes Inv* s tig; lions , " clet.d 2 Amil 1 r > 4 [ , r »ro- 
viCte s ,c foilovs; 


c_ U 


o 


,c 350 


"all civilians vita profession*. 1 trades or C.u 1 traces 
of (7) cr a^ove, assignee for duty anc serving vith 
the ’..ar Crimes Group of the Judge advocate Livisior. of 
t.iis heubquarte rs , the bar Crimes branch of the Judge 
advocate section of other headquarters in this Theater, 
or '..ar Crimes Investigating Teams assigned to any 
headquarters, shall have the pover to administer oaths 
in connection vit'- var crimes investigations, as may 
be birrc-ica b} the commanding general of the command 
concerned . " 


3LC 3'0 

action in Case of Insanity of accused 


whenever a court is satisfied that the accused is unable 
by reason of insanity to understand the nature of the charges 
against him or the proceedings of th„ court., or that the 
accused committed the offense for vhich he is being tried 
but insane v her. he committed it, the court shall record 
a finding of either such fact and may r.akc an order pro- 
viding for temporary custody ponding direction uy the re - 
viewing authority for permanent custuoy or other cisrositio 

uon-‘>335). 
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PARTI IV 

ANNOTATIONS PREPARED BY WAR CRIMES GROUP 
ON LEGAL QUESTIONS ARISING 
IN TRIALS OF WAR CRIMINALS 

i r 1 * 114 ! ft 

SEC Defens 3 Of Superior O rde rs. 

401 

a. Extract from the London Agreement of 8 August 

1945, "Concerning Prosecution and Punishment of Major 
War Criminals of the European Axi3" : \ 

k "The fact that a defendant acted pursuant to 

order of a superior or government sanction shall 
not constitute an absolute defense but may be 
considered either in defense' or in mitigation of 
punishment if the tribunal before which the 
charges are being tried determines that justice 
so requires." 

b. Extract from FM 27-10, V/D, US Army, "Rules of 
Land Warfare": 

k 0 

"Liability of offending individuals (Added) — 
Individuals and organizations who violate the 
accepted lav/s and customs of war may be punished 
therefor. However, the fact tnat the acts com- 
plained o 1 were done pursuant to order of a 
( superior or government sanction may be taken 

into consideration in determining culpability, 
either by way of defense or in mitigation of 
punishment. The person giving such orders may 
also be punished." (Par. 345.1, 15 Nov. f 44) . 

c. Extracts from paragraph 253, page 453, "Inter- 
national Law", Volume II, Sixth Edition, 1940, by Oppen- 
heim, edited by H. Lauterpacht, concerning the plea of 
superior orders: 

"The fact tuat a rule of warfare has been violated 
in pursuance of an order of the belligerent Gov- 
ernment or of an individual oelligerent commander 
does not deprive the act in question of its charac- 
ter ss a war crime; neither does it, in principle, 
confer upon the perpetrator immunity from punishment 
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by the injured belligerent, A different view has 
occasionally ':een adopted in military manuals and 
by writers, but it is difficult to regard it as 
expressing a sound legal principle ... the question 
is governed by the major principle that members 
of the armed forces are bound to obey lawful 
orders only and that they cannot therefore escape 
liability if, in obedience to a command, they 
commit acts which both violate unchallenged rules 
of warfare ar.d outrage the general sentiment of 
humanity. To limit liability to the person 
responsible for the order may frequently amount, 
in practice to concentrating responsibility on 
the head of the State whose accountability, from 
the point of view of both international 8nd con- 
stitutional law, is controversial ...” 

Sp * * * 

"The German Supreme Court held in the Llandovery 
Cattle, a case decided in the courae of “the 'so-- 
called Leipzig Trials, that the defense of super- 
ior orders would afford no justification where 
the bet was manifestly and indisputably contrary 
to International Laws a3, for instance, in the 
case of killing of unarmed enemies or of ship- 
wrecked persons who have taken refuge in lifeboats." 

d. Foot-note from Page 53 of "Military Occupation 
and the Rule of the Law", by Ernst Fraenkel: 

. • 

"It may be mentioned that Goebbels, writing on 
'The Air Terror of our Enemies', declared early 
in 1944 that "lo international law on warfare is 
in existence which provides that a soldier who 
has committed s mean crime con escape punishment 
by pleading as his defense teat he followed the 
commands of his superiors. This holds particu- 
larly true if those commands are contrary to all 
human ethics end opposed to the well-established 
international usage of warfare' (Berliner Borsen- 
zeit un£ , 28 < & y 1944 ) . " 

e. Extract from Ooinion of Deputy Theater Judge 
Advocate for War Crimes in tiie cose of UNITED STATES v. 
ALBERT BURY and Y/ILUELRI I1AFNER , September, 1945: 

"Assuming, for the 3ake oi argument, that the 
accused killed the victim in compliance with 
sunorior orders, it becomes necessary to pass 
directly upon the validity of such a defense. 
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The most recent statement concerning what effect, 
if any, is to bo accorded to superior ordars, 
is found in Change 1, par. 345.1, hD FM 27-10, 
dated 15 November 1944. Said paragraph provides: 
’Individuals and organizations who violate the 
accepted lav/3 and customs of war nay be punished 
therefor, however, the fact t..at the acts com- 
plained of were Gone pursuant to order of a 
3 uperxvi or ( avarnmont sanction nay be token 
into consideration in determining culpability, 
e it nor by way of defense or in mitigation of 
punishment. The parson giving such orders may 
al30 be punished. ' 

'’Paragraph 148, ?4CM, 1928, provides in part ... 

'The general rule is that the acts of a sub- 
ordinate officer or soldier, done in good faith, 
and without malice in compliance with his sup- 
posed duty, or of superior order, are justifiable, 
unless such act3 are manifestly beyond the scope 
of his authority, and such that a man of ordinary 
sense sad understanding would Know to be illegal 
(Wharton on Homicide).' 

"Mr. Justice Jackson, the Chief Counsel for the 
United States, in the prosecution of Axl3 v;or 
crimes, has considered the question of the defense 
of superior ordei'3. Ho 3tnted: ’With the doctrine 
cf immunity of a head oi state usually is coupled 
another that orders from an official suoorior 
protect one who obeys them. It will be noticed 
that the conb_iation of those two doctrines means 
that nobody is responsible. Society as nodernly 
organized cannot tolerate so broad an area of 
official irresponsioility. There is doubtless a 
sphere in which the defense of obedience to super- 
ior orders should prevail. If a conscripted or 
enlisted soldier is put on a firing squad, he 
should not be held responsible for the validity 
of ti.e sentence he carries out. tut the case may 
be greatly elt-.-rod whore one has discretion be- 
cause of l'^iiK or tno latitude of his orders. 

And, of course, the aefonse of superior orders 
cannot apply in the c&3G of voluntary partici- 
pation in" a criminal or conspiratorial organiza- 
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tion, such as the 0e3tapo 
should be allowed to show 
orders. The Tribunal can 
they constitute a defense 
circumstances, or perhaps 
(Report to the Presidurit 
1945). 


or 3.3. An accused 
the facts about superior 
then determine whether 
or merely extenuating 
carry no weight at all.'" 
of United States, 7 June 


f. Extract from Opinion of Deputy Theater Judge 
Advocate for Jar Crimes in the case of UNITED STATES v. 
DOMINI KUS THOMAS, December, 1945: 


"Little citation of authority is necessary to sus- 
tain the position that obedience of flagrantly 
illegal orders, 3uch as these, is no defense to 
a criminal charge of murder. Assuming that the 
Horae Guard to which the accused belonged was a 
military organization, and that Eich, as local 
leader, ordered accused to kill deceased, it v/as 
an order so palpably illegal that accused should 
have refused to obey (See Oppenheim, Into mat ional 
Law, Vcl. II, 8th Ed., page 453, and particularly 
footnote i on page 455, in which the German Supreme 
Court held in the ca3e of the Llandovery_Castl£ 
(Annual Digest, 23, 24, Case No. 235 (192lT) that 
superior orders constituted no defense to a palpa- 
bly illegal act such as killing unarmed enemies) . 

It is also nc coworthy that Eich, who gave the 
order, was not present at the time accused car- 
ried it out, and that it was carried out some 
time later and at a distance from the place where 
the order had been given. In other words, accused 
was not acting under any sort of immediate compul- 
sion. He had time to reflect upon the illegality 
of his act, end he practically admits in his con- 
fession that he then knew he was doing wrong from 
betn the legal and moral point oi view. On the 
basis cf his own confessions and testimony, ac- 
cused was guilty of the- offense charged." 


SEC Liability Of Multiple Participants In War .Crimes. 

410 ~ 

a. Principle enunciated in the case of In_Re Yama- 
shit£, /,6l and 672, Supreme Court, October, 1945: 

A military superior who fails to control the 
operations of the subordinate members of his 
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command by ’’permitting them to commit” exten- 
sive and widespread atrocities which consti- 
tute violations ol tne laws of war may thereby 
be guilty of j disregard for and failure in his 
duty, end id be convicted of violation of the 
laws of war. 

b. Extrect from the bondon Agreement of 3 August 
1945, ’’Concerning Pros 0 out- ion and Punishment of IJnjor 
V/ar Criminals of the European Axis”: 

’’The prosecut_on may invoke where applicable, 
and the tribunal before which the charges are 
tried sh-l_ rocogn’ze and apply, the general 
rule of liaoility that those who participate 
in the formulation and execution of a criminal 
plan involving multiple crimes are liable for 
each of the jifenjec committed and responsible 
for tno occo vJ each other* 11 

c. Extract frem Opinion of Deputy Theater Judge 
Advocate for Ver Crimes in tno case of UNITED STATES v. 
JOSEF HARTGEif, et ol., Oct.ooer, 1945: 

’’Such evidence establishes conclusively that 
each of the five accused herej.r considered, 
actively contributed to the death of the airmen. 
They were motivated by a common design end 
legally o re all principals in the poipetration 
of the murders. It matters not that some as- 
sumed more brutal roles than others, or that 
the injuries inflicted by some were more severe 
then those inflicted by tho others. All v.ho 
join in a common design to commit an unlawful 
act, the natural and probable consequence of 
the execution of which involves the contingency 
of taking human life, are responsible for a 
homicide committed by one of them while acting 
in pursuance of or in furtherance of the common 
design, although not specifically contemplated 
by the pertier, or even forbidden by defendant, 
or although t..e actual perpetrator is not identi- 
fied. (29 Corpus Juri3, Sec. 46 , p. 1073). The 
findings of guilty are sustained, and the sen- 
tences justified, by tho evidence.” 

d. Extract from Opinion of Deputy Theater Judge 
Advocate for her Crimes in the case of UNITED STATES v, 
FRANZ 3TRAS3ER, Deoembor, 1945: 


305 




SEC 410 


15 July 1946 


* 


"The accused was represented by able military 
counsel. It oppoers from tho record of trial 
and accompanying papers that Captain LINDEMEYER , 
who participated in the murders , • committed suicide 
prior to the trial, and that WOLFF and NELBOCK, 
who clso participated in the murders, heve not 
yet been apprehended. There i3 no indication 
that accused was prejudiced by the absence of 
his associates and, obviously, it was not in- 
cumbent upon the orosocution to produce WOLFF 
and NELBOCK at tin., trial." 

c. Principle enunciated in the cose of UNITED STATES 
v. ANTON SCK0S3ER, December, 1945: 

Three accused, A, B, and C, were jointly charged 
with wilfully, deliberately, and wrongfully en- 
couraging, aiding, abetting, end participating in 
the killing of an American soldier prisoner of war. 
Prior to arraignment, counsel for all three accused 
moved for a soveranco as to either A or B and C. 

It appears from the evidence presented against A 
that 3's ana C's defenses wot.ld be almost diamet- 
rically opposed to that of A. Under such circum- 
stances, tho same defense oounsel would be hard 
put properly to represent all throe accused at 
the same trial, and the sovorence was properly 
grontod. 

f. Extract from Opinion of Deputy Theater Judgo 
Advocate for War Crimes, same case: 

"At the close of the defense's case, the prosecu- 
tion moved to delete the names of Wilm and Gold- 
brunner from tho chcrgo sheet in accordance with 
the severance granted oy the Commission (R 42). 

After granting the severance requested, the Com- 
mission permitted the prosecution to elect which 
accused should be tried first. As pointed out by 
the Staff Judge Advocate in his review, both 
actions wore technically incorrect. The Com- 
mission 3hould hove made its own decision as to 
which of tho two sets of accused should have been 
tried first. Likewise, it is proper for on 
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occusod to be triwd separately on a specifi- 
cation which alleges o joint offor.so (CM ETO 
3927» Fleming.). No actual physical deletion 
of tho names was ever made. Neither error 
prejudiced any substr ntial right of the accused. " 


SEC 

420 


Juri sdi o t ion_0f Mi 1 i ^ry^Gov o rnrae nt Courts^To Trjf War 
Crin£s_C£ses_Involj/ing_Alli.od ^ut No_Aue1Fican Not io no Is . 

o. Extract fro/ii Opinion of Deputy Theater Judge 
Advocate for War Crimes in the case of UNITED STATES v. 
ALFONS KLEIN, et al., (HADAIIaR CASE) , February, 1946: 

’•Labors of such deportees" (NOTE: 476 Poli3h and 
Russian nationals murdered by 7 German nationals 
tried in the instant case) "had a direct relation 
to tno total werfero then being waged by tho 
German Reich (Lemicin, Axis Rule in Occupied 

Europe (1944), pp 2i, 22, 57-69, 72-73, "337. 

Deportation of inhabitants of an occupied country 
is itself a war crL-e (Pitt Cobbett's, Loading 
Cases, on International Low, 5th Ed. , Vol. 2 
Tl937), p. 17 1 ; Foilchcnfeid, The Jfoternational 
Econowic_Law_of Belli.gcrc.nt 0 cgupot, ion (1942J, 

p. '*91; Opper.heim, LnternationoJL Low, Vol. II, 6th 
Ed., Rev. Sec. 170, p. 3457, ana” contrary to the 
spirit of Article 46 of tho Hague Convention, 
which enjoins the obligation to respect family 
honor and rights, and 'the lives of persons'. 

"It is well established that a belligerent may 
try 3nd punish by military commission or other 
appropriate tribunal, individuals who commit 
violations of the laws of war against its own 
• citizens, army or territory (Pars. 346 £, 347, 

FM 27-10, Rules of Lund Warfare; British ljunual 
of Military Law, Ch. XIV, Sec. 441; Ex_ParJbc 
iiuirinT 317 tJ. S., 1, 25-23 (1942); Dig.~0 D . JAG, 
1912, p. 1067, SPJGW 1943/3-29, 26 Feb. 1943, 

Bull. JAG Vol. II, No. 2, pp 51, 54; Winthrop, 
Military La w_and_P re cedent ( 2nd Ed . 1920 ) , 

PP 7*?3 , ^3^; 0ppenhcin7 International Law, 6th 
Ed., (1940), p. 451; Spaight, We£ fi7ghts_on Land 
(1911), pp 280, 462; Garner, International Low 
and the World. War (1920), Vol. II, pp 459, 475; 
Hall, International Law, 3th Ed., (1924), sec. 

135). 
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"As early as 1612, Crotius stated: 'The fact 
must also bo r^cognizod that kings, end those 
who possess rights equal to those kings, have 
tho right of demanding punishments not only 
on account of injuries committed against them- 
selves or their subjects, but also on account 
of injuries which do not directly affect then 
but excessively violate the law of nature or 
of nations in regard to any person whatsoever.' 

(Ore tins, Do _J hr a Do_Lli A c_Pc c is _L ib £ i _T re s 
(1612) Carnegie Trans. “l*925 ,~p. 504). “ 

"Wheaton, in his Elements of InJtsrnationojL 
Law, 6th Ed., Vol. I, (1929T, p. 269, declares 
thet the judicial process of every independent 
state extends to the punishment of 'offenses 
ageinst the common law of nations, by whomsoever 
and wheresoever committed'. Kail, in his Treatise 
on_Int e r na_t io_rx l_Low , (8 1 U Ed., (1924), SecT 135', 
states^that a belligerent possesses 'the rigiit 
of punisi.ing persons who hove violated the lav/s 
of war If they afterward fall into his hands'. 
Oppenheim says, 'the right of the belligerent 
to punish, during the war, such war criminals 
os fall into his hands is o well-recognized 
principle of international law. It is a right 
of which he mey offeotively avail himself after 
lie has occupied all or part of enemy territory 
and is thus in tho position to seize war criminals 
who happen to be there.' (Oppenhoim, Lite rno.t iona_l 
Law, 6th Ed., Rev., Vol. II, 1944, See. 257 a). 


"Section 345.1, Rules of Land Warfare, FI! 27-10, 
C 1, 15 November 1944, states the liability of 
offending individuals in pert as follows: 
'Individuals and organizations who violate the 
accepted lows and customs of war nay bo punished 
therefor. However, the fact that the acts com- 
plained cf wore done pursuant to order of a 
superior or government sanction may be takon 
into consideration in determining culpability, 
t;iUio_r_bj^ wo2 of _d cj fen so or in mitigotion of 
punisiL.iOnt . . . ’ (Underscoring supplied) . 


"It has previously boon held by this office 
that obedience of military orders which ore 
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obviously and flagrantly illegal docs not con- 
stitute o defense to a criminal chcrgo which 
arises out of such obedience (cf. Unitod States 
v. Dominikus Thomas; United States v. Albert 
Bury nod Wilhelm Reiner; Case of Dithmar and 
Boldt ( Llandovery Castle), 16 American Journal 
of Internet icnc.l Law, p* 703, reprinted at 
p. 767. The .hey, of J. T stions, by Herbert W. Briggs). 

A f ortioVi tiiu same rule applies with added 
force to orders from other administrative or 
governmental todies." 

b. Principles enunciated in The Judge Advocate 
General ’ 3 Opinion, Ilemorcndun for The Joint Intelligence 
Committee, The Jol-t Dniofs of Staff, file; SPJGW 1943/ 
17671, subject. '’Jurisdiction to Puni3h V/or Criminals," 
doted 13 December 1943 ; 

In October of 1943, shortly before the 
oaptura by American troops of the town of 
Caiozzo on the Volturno River, in Italy, some 
Gorman troops fighting there executed without 
trial 23 Itulian civilians whom they accused 
.of aiding the Amoric-u troop*. The Killing 
took place on tho same ary tuat the Badoglio 
government declared war on Germany and on which 
it was recognized cs a cc -belligerent of tho 
United Nations. The Gomans resoonsiblo for 
the executions wore subsequently coptureci by 
the Americans. In an exhaustive consideration 
of the evidence and la;/ pertaining to the oc- 
currence, the Judge Advoooto General of the 
Unitod States Army concluded os follows: 

"a. The putting to death by German troops 
without trial of twenty-throe Italian civilians 
at Cainzzo constituted on offense against tho 
lnvvs of war. 

"b. Tho United States Army, by military commis- 
sion, and the Italian government , ... by what- 
ever tribunal its lows provide, nave concurrent 
jurisdiction to punish those co.nmitting tiic above 
off c.iso. 


ti 


c 


'/nether tne occu3od snail be tried by 


military commission of the United ototes or by 
an Italian tribunal is a question of policy." 
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SEC Rights of Accused. 

430 ~ • “ 

a. Extract from Opinion of Deputy Theater Judge 
Advocate for Wcr Crimes in the caso of UNITED STATES v. 
HARTCEN, ot al . , October 1945: 

’’German counsel contended in the closing argu- 
ment that they were not **ully advised prior to 
trial of the evidence to be presented by the 
prosecution. Such a right is an inherent part 
of neither American criminal jurisprudence nor 
of a criminal trial tn.de r int rnational law. 
Moreover, no objection v/a3 made to the Commission 
prior to or during the trirl as to this point by 
defense counsel. The almost unlimited right of 
cross-examination exercised by counsel for the 
accused y/ould tend to correct any resultant 
harmful error, and the evidence of overwhelming 
guilt adduced against the accused negatives any 
suggestion that material harm was caused the 
accused . ” 

b. Principles enunciated in the case of In Re 
YAltASHITA, r/'61 and #67 2, Supremo Court, October, 1TT45: 

Article 63 of the Geneva Convention of 1929, re- 
quiring that sentences passed against a prisoner 
of war be pronounc ed. only "by the seme courts and 
according to the same procedure as in the case 
of persons belonging to the armed forces of the 
Detaining Power" does not apply to an accused 
charged wi th the commission of a wcr crime prior 
1 to his becoming a prisoner of war. 

Charges, of violations of the law of war triable 
before a military tribunal noed not be stated 
with the precision of a common law indictment. 

The court relied on COLLINS v. MCDONALD 258 U. 3. 
416. 

SEC Miscellaneous Authorities 
440 

a. Particulars, multiplicity of; extract from 
Opinion of Deputy Theater Judge Advocate, case of UNITED 
STATES v. r'tAMZ 3TRA5SER, October 1945: 
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“Accused charged in one specification with un- 
lawfully killing on unknown American, uirman, and in 
a separate specif i cation, under q second oharge, with 
unlawfully shooting an American airman. The evidence 
established that, five American soldiers were killed at 
the time and place alleged in the two specifications, 
and that the accused participated in the unlawful 
killing of all live. It would have been preferable 
to have alleged in one specification that the aocused, 
acting in concert with unapprehended accused, partici- 
pated in the unlawful killing of five American airmen a" 
Held, however, that no prejudice resulted thereby to any 
substantial right of the aocused* 












\ 


b. Death sentences, method of exeoution thereof; 
extract from Opinion of Deputy Theater Judge Advocate, 
case of TJITITED J&ATDS v. CLLIaJIIS V7E2GAND, November, 1945: 



r. 







! > 

i a M 


"Modification of the sentence from death by 
decapitation to death by hanging is discretionary 
v/ith the Appointing Authority (paragraphs 21G, 222, 
Section 2, Part I, Handbook 'Military Government 
Germany, Teclmioal Manual lor Legal and Prison 
Offioers, 2nd Edition'), and in the instant oase 
justified for the reasons stated in the review of 
the Staff Judge Advocate, i.e., that execution by 
hanging is in accordance v/itli methods prevailing 
under our domestic law, and that exeoution by de- 
capitation, although consistent with German criminal 
law, might offend the sensibilities of people in 
the fflhited States." 
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PaV£it:nt_of_ > V/itr]ess_Pees 

% 

Allied witnesses; 






Civilian witness fees of friendly allied nationals 
should be paid from appropriated funds in accordance with the 
provisions of AR 35-4120 , dated 30 July 1943, as amended, and 
Circular 76, this headquarters, dated 4 June 1945. Suoh pay- 
ment should be made on Y/ar Department Form 330, the administra- 
tive certificate thereon to bo signed by the chief prosecutor 
of the war crimes case. 

b. Friendly German nationals. 

Civilian witness fcca of German nationals who are 
friendly witnesses should be paid according to the provisions 
of letter, this headouarters, iiie AG 000.5, \7CB-AG0, subject; 
"Pees and Allowances of Military Government Courts Especially 
Appointed for the Trial oi Cases Inv< iving Uar Crimes*," dated 




» 
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?ees P ortxpciaes'„ili e hr«? her ° of such witness 

the war orioles case end voilf^he I!*® ? hlel proseoutor of 
showin S an itiSS ^t^t^f^^elhe 8 
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PART V 

OUTLINE OP TRIAL 

Outline Of A Tf’p.*’ Fv '"ora A General Or Intermediate 

* •• •“* • ■ •••• * • .... a • a aa a. — • « .aw w MW w —a » a ■ mb 

Mili^avy Jovt. j-MKin.* J 

PRES: THE CCUVtY WILL COME TO ORDER. 

PROS: THE I'ROS'v .':' J ON IS READY TO PROCEED WITH THE CASE 
0 T LD (A ifeLE) (A *3MAIE) , IS 

PURSE V’. '.to '.ETHER WITH THE REGULARLY ASSIGNED 
LvilWilcS 3C JMSt.L. 


The moir l r 

of the c 

or 

dossier o< 

he o ?. J, v 

p 

court shf.v.l 

J. lie- VS 0-J 

t o 

of the hf t 

;-V 3 nr.d r? 

• 

• •• 
w U 

PRES : THE 

LOUR 1 .’ MAC 

4 

n 


< tr ie'L The runners of the 


; ftl WILL BE 'iWCP.N . The J n t v. ’pro to- .c A .e c. *» oral 
fd 5 Iw ?i*o' i'.' v whp a i To YOU SWPVI? BY 

ALM's Y 10 . ' (yOLl iiSlrl AFFIRM/ THAT YOU » CLL, TO 
THE Hi Vi! V' *C'JR ABILITY, JRJL :• .. N3IATE TBS 
PROS'- r< -i IDS OF THIS COURT AS THE COURT MAY REQUIRE? 
(MOB o 91 i. No. 2). 

INT'SKt PETER : I DO. 

The prouee-j-.or , defence ccuncel, and member 3 of the court. 


m 

the di. v I: •) 


.vr * gai 1 

•% 

• 

~ , r j 

t iS.'.i 

• . 4 

'J a 

1 * 

the v 1' 

• * 
ll 

3 J 

r ci 

» ^ 
.♦ V- 

Jc . 

late ai 

n 

• 

*• 

• • • 

»/J ;n 


.j 

y thing 

\ 

0, 

n e 

c lr 

9 4 

kl 


irt . ;jo 


• < 
Oi • 

vj j <i 

/’! 

• •*% 

. ? own • 


Tli 


r Jt» 


ti a ns la 


ed 

whe n 

h 


le permitted to 


unc Li a jo vu.'i e i-svana the language in wnich tney are 
conducted. 

Note that the president, and not th6 prosecutor, administers 
all oaths. 


PRES : 


THE COUPT HAS APPOINTED . . . . AS REPORTER. HE 
"ILL BE SWORN. The reporter rises and fanes the 
resident who asks: r. You C7EAR BY ALMIGHTY GOD 

(SOLEMNLY AFFIRM) THr.T YOU WILL, TO THL BEST OF 
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YOUR ABILITY, TRULY RECORD ALJi> TRANSCRIBE IKE 
PROCEEDINGS OF THIS COURT? (MGR 5-914, No. 3). 


REPORTER : I DO . 


PRES: (If on Adviser has been appointed.) THE COURT HAS 

APPOINTED . . • » AS aD VILER TO THE COURT. KL 7.TLL 
BE SWORN* The Adviser rises and faces the President 
who asks: DO YOU S’* /EAR BY THE ALMIGHTY GOD (SOLEMN- 
LY AFFIRM) THAT YOU WILL, TO THE BEST OF YOUR . 
ABILITY, ACT U [PARTIALLY aS aDVISER TO THIS COURT? 


- AD VI SIR : I DO. 


PRES: 


WHOM DOES THE aCCUSdD DESIRE TO INTRODUCE AS COUNSEL 
IN 'ADDITION TO THE REGULARLY ASSIGNED DEFENSE 
COUNSEL? 


In the event of special counsel, such counsel is introduced 
as follows: • . - * 



THE ACCUSED DESIRES TO INTRODUCE AS SPECIAL DEFENSE 
COUNSEL 

TName) TNatTonalityr ("ProFesslon) - 
WHO IS DULY QUALIFIED TO PRACTICE BEFORE THIS COURT. 


In the event of civilian counsel, the court mu3t satisfy it- 
self and the record must show affirmatively that such coun- 
sel has permission of, and is authorized by, the Military 
Government to practice lav;, a statement of the court in 
the- record to that effect will suffice. (MGR 5-322.2) 


PROS: THE FOLLOWING MEMBERS OF THE COURT aRE PRESENT: 




No member of the court, or of the prosecution is sworn. 


PROS; 


PROS: 



is absdaT , Having been duly eecused 

(Rank) (Name) 

BY THE APPOINTING AUTHORITY OR HIS DLLLGaTE. 


the general Nature cf the charge 

IS . * • • 


a»«d Particulars 


IS a2IY MU SEE OF THE 
CAPITAL PUNISHMENT? 


.1 


COURT FUNDai'Li HALLY OPPOSED TO 


This' ouestion need be asked only in cases being tried be- 
fore General Courts and the Court will excuse as dis- 
qualified any member who is opposed to such punishment. 
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PROS: THE PROSECUTION WILL (NOT) CALT. ANY MEMBEP OP 

THE COURT AS A WITNESS. WILL THE ACCUSED CALL 
ANY MEMBER OP THE COURT AS A WITNESS? 

DC: NO (YES). 

PROS: HAS ANY MEMBER OP THE COURT A PERSONAL INTEREST 

IN THE CASE? * ' t 

M 

The court should oxcuse any member of the court who will 
bo called as a witness In the case or ha3 a personal 
Interest In It* 

P p E C! : (After Interrogating other members of the Court): NO* 

PROS: A '*E”RE P 0E "’HE TS 

T p nnTc) OJameT 

AH OFETCE® ’WT'TO LE n A r TPA T w t»tc fr,.6d). 

PRES: THE r, 0U T>,r HAS p att^pteO ttpe t f "’HA'" tt T a PROPERLY 
CONSTITUTED U M DE r ’ th** ta’"S and pttt.es novERNjND 
m I t .TTA ov COVER NME m T C0U n T«? A M D P AS .TTT i:> T c !D t CTTON 
0VE° 'T’PE PE°S0N (a) a m D npppMop (<?) ^p mnp ACCUSED. 
IP EI'J’HE’ 5 THE prosecution n p defense HA° ANY O p OUND 
F0 P CHA T .LENOE OP ANY me^RE 0 , T T TP PEOIJHSTED THAT 
IT be DISCLOSED NOW. (If none disclosed, add) 

THERE BEIN'* NO OR0UND TOP CHAT.T.ENOE, THE COURT 
is DECLARED TO BE PROPERLY CONSTITUTED. 

Only challenges for cause may bo oxerclsod as neither the 
prosecution nor the defense Is entitled to peremptory 
challenges. Challenges will be decided by a majority vote 
of the court unless the basis for challenge is such that 
obviously the challenged member should be excused and it 
Is unnecessary to ^o through the formality of voting. 

PRES: THE TRIAL ’VILL BE CONDUCTED IN OPEN COURT (IN 

CAMERA ) . 

The court by majority vote Is empowered to order trial 
In camera if It Is necessary for security, protection of 
witnesses or other good reason. Any order for trial In 
camera will, be noted on the record and a report attached 
stating tho reasons therefor (* f oR 5-B°7.6), 

PRES TO ACC: ALL iwfE^LOCUTO^V 'VTE'JTvrTR a P TC ?TM n o TTT, TVn 
mHia mPTA. r, "ijtj. ->e pt J LED ttoq m BY "’HE PPE C TDENT 
STTBTEO" 1 "’O OB.TECTTON nv ftvy '*E**BE p O p mwir C0T TP T. 
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PRES j 


THE ACCUSED WILL NOV/ 
HAMS, AGE, RESIDENCE , 


B r INTBRROQA TED AS- TO HIS 
NA TIONA LITY A ND STA TUS . 


The accused will always stand when addressed. 


PRES. TO ACC: YOU ARE ADVISED THAT UNDER THE LAV/ OP 

MILITARY GOVERNMENT YOU ARE ENTITLED IN 
THIS COURT TO THE FOLLOWING: 


1. TO HAVE, IN ADVANCE OP TRIAL, A 
COPY OF THE CHARGES UPON YJHICH 
YOU WILL BS TRIED. 



i 


i 


* 


'"hile no time in advance of trial is prescribed, the 
purpose of this provision is to enable the accused to 
receive a C..77 of such charges sufficiently in advance 
of trial as \ ill assure him e fair trial and afford him 
an opportunity to prepare a defense. 

2. TO BE PRESENT AT YOUR TRIAL, TO GIVE 
EVIDENCE, AND TO EXAMINE OR CROSS- 
EXAMINE ANY WITNESS. 

3. TO CONSULT COUNSEL BEFORE TRIAL AND 
TO CONDUCT YOUR OWN DEFENSE OR TO BE 
REPRESENTED AT THE TRIAL BY COUNSEL 
OF YOUR OWN CHOICE, SUBJECT TO THE 
RIGHT OF THIS COURT TO DEBAR ANY 
PERSON FROM APPEA RING BEFORE IT. 

4. -IN ANY CA3E IN WHICH A SENTENCE OF 
DEATH MAY BE IMPOSED TO BE REPRE- 
SENTED BY A MEMBER OR CIVILIAN 
ATTORNEY OF THE UNITED STATES FORCES 
AND SUCH OTHER COUNSEL AS THE ACCUSED 
MAY DESIGNATE. 

Defense Counsel will be assigned in all cases (L 6d). 


5. TO BRING WITH YOU TO THIS TRIAL SUCH 
MATERIAL WITNESSES IN YOUR OWN DE- 
FENSE AS YOU MAY WISH, OF TO HAVE 
THEM SUE HONED BY THE COURT AT YOUR 
REQUEST, IF PRACTIC.. BUS . 


6. TO APPLY TO THE COURT FOR AN ADJOURN- 
MENT WHERE NECESSARY TO ENABLE YOU TO 
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nf ' a i (-i j 1 0 u.i xx fi ~ji.* o-> • 

7. 10 '&M 1HA je^0C«H-3IKG3 2.^.1: 3IAS-J) .41111 YOU 

l/ - O'ilxuxk VlOxj C liAx^XJXj xG 0xi»M.i3l'4uXi l.lij 

I- AiIGi. i:.JY COADUCIEdD# 


o. i.: ^v^'i or ccivxoiioi: ro nil a mi- 

l’ ioii roxi H^viu./ 10 xij a±voIx.yi::g- AUahOxX^r * 

3xj--Ix.tr x. Oxvl .. 'IxtOwxDo ./ii Y j.i'x_< lldD 

3*i?x^0w 3E0UX£ 3 3-»T AStBS Oxl ..GliriJI, 

•• ' 

3uch petition 3 hall be filed on Legal Form Ko. 10 within 
ten (10) da; s ai cor the announcement of the Court 1 3 deci- 
sion unless before the expiration of such, ten (10) day 9 knc 
court extends such period for good cause shown (h Gh 5- 

311.3) 

jrxhjj, lu *».CC; jl> 0 YOU UHn.x3ixxi.D? 


.iCCa 


% 

• 

YxiS, 3IA. 

X xhaO • 

iu 

-wCCi 

-Xxxi-i You x.G.; ft 

ACC. 


• 

• 

*y “'•j c. T f 

jl xj O j O a x l 0 

X xiii J< 

iu 

xiGO • 

aI.xo A COx^ Ox 
oxrL-. YOU PxwlO 

xXO. 


• 

r y O lx* § 

UxixiO . 

iu 

aCC. 

.7Axi._i YOU r.xO 

Txxxi ii..xxi YOU 

ACC. 


• 

• 

Yxxo, 3 III. 

i x LX_I J . 

XU 

x.Xj 

• YOU lixio. 


T i 20h rfLUl lx. Inis CA3u? 


S-xlVLD 


r— x i,— , ix.ooOi.xi xii Sxi—iiJ ,/CS IO.xi x.0 . 38. 


.taiao. ; 

ixtx^G. 20 aCG: 


Yx.3 


O , JiU » 


ilixl J i(U.i ldx ijj iw i oi XilxJ liii Wxk.rxx ( 'J J 

■* x 1- • X X hi i v U XhhhXh h O X 


The president read3 to the accused the charge ( s.) and par- 
ticulars as set icrtxi in the charge 3 heet. After the 
reading of LACE particular and 3 Xh charge the court will 
ash the accused in the language next below set out, if he 
understands the same and whether ho pleads guilty or not 
guilty to it ( 1 1011 5-324.3). The court nay accept a plea 
of guilty to an offense other than that chargeu( iilll 5-3244, 

^ i « XO J x)C x OhJ oihi/xixt 3x hU'ii Xi.XJ k'hh.Uhi'xi ( iAUxi C L xiiihj ) ? 


AGO. 


: Yo3 t x xiO . 
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If .the Issue of insanity is re* :ed, it should he done 
here. The court fill then proceed as set forth in 
Part III, Sec. 360, of this Outline. 

PR33. TO >CC: HOW DC You PLEAD? 


J • 


(GUILTY) (NOT GUILTY) 


If the plea is guilty: 


PRES. TO ACCs 


\ f'r 


PRES. TO ACC : 


DO yr-U U’CEFSTA ND THAT BY / PLEA OF GUILTY 

you ; *h:at 4! s true all particul.rs and the 

CHARGE A3 SET FORTH JH THE CHARGE SHEET 
AND XKA'jP A' I THOU T FURTHER FPOCI i’RF COURT 
CAN IMPOSE ANY W1WFUI SENTENCE , HIOtUDXNO 
; (If G31 -L Y'-LJT. RY 0CV3CR NT 

COURT) (i ;• TO TEN (10) YEARS IMPRISONMENT 
IP . H I!V TERMED!. TS COURT)? (MGR 5-325; 

MGR 5 228) . 

•4 

} 

YES, SIP. 

I 

DO /OTJ DESIRE TO CHANGE YOUR PLEA TO ONE 
OF NOT GUILTY? 


ACC. 


NO, 


SIR. 


V.hlle the court trav sentence on plea of guilty without 
further proof, it must receive evidence to determine that 
plea was not improvident or unqualified. After hearing 
such evidence the court v/ill be closed and will determine 
by majority vote whether such plea of guilty should be 
entered for the accused. 


If it determines that 

a finding of guilty bv 
sho 'i 1 . A b° c y(L> oy oho 
The v . c t wl LI then re 

teuir . [ r'r. c. U\.uns •■a r,e c 

da • y route the eanterr'e 
Tnl~ : a j proper j y in* : 
8C*.i'.dr i and prior conv 
then be closed, decide 
uoon the accused by no 
and annnur.ee the sente 


the plea of guilty will be entered, 
not less than two- thirds vote 
coun'r nr/J announced in open sourt. 
.o5va evidence to (a) ascertain ex- 
s if rmr, and (b) to enable it to 


'c be imposed. (MGR 5-3‘2:.r ; ??GR 5- 
ivVj evidence of charact- .• of the 
ic-tJo.sa , if any. The oouro v/ill 
upon the sentence to be Imposed 
t less than two- thirds vite, reopen 
nee in open court. 
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If the court determines that a plea of guilty should 
not be accepted and it is determined that a plea of 
not guilty should be entered for the accused (LOR 
5-324.5), the court will open and announce; 


PRES. TO ACC: 


A PLEA OP EOT GUILTY ..'ILL EE ENTERED 
AND THE CASE WILL PE TRIED AS IP SUCH 
A PLEA HAD BEET. EADS IY HIE ACCUSED. 


The court may not accept a plea 
ter a plea of not guilty to any 
the death penalty, providing, ho 
of "Uxlty to an offense punishab 
accepted, if the court is satisf 
the c&se that the punishmsnt of 
excessi/e and that a lesser puni 
(EGR 5-32S ) . 


of guilty and must en- 
offon3e involving 
v/ever, that a plea 
le by death may be 
10 d from the nature of 
death would be clearly 
shment would suffice 


The court, may, on it3 ovm motion, or at the request 
the accused, at any time before che sentence, alter 
a plea of guilty to one of not guilty (EGR 5-350). 


of 


If there i3 more than one defendant, and one or more, 
but not all, plead guilty, or if a single defendant 
pleads guilty to one or more, but not all of the 
charges, the court shall defer sentence on any of the 
charges until the trial of all i3 completed, in order 
to impose one sentence on each defendant Y/ith respect 
to all the charges to which he ho.3 pleaded or has 
been foxind guilty. , 

The president or ar.y member of the court may interrogate 
the accused on facts pertinent to the charge and particu- 
lars, but will not apply any compulsion to require him to 
answer. Any statements made by the accused will be evi- 
dence in the case. Attention is invited to paragraph c, 
Section 220, supra, in which it is emphasized that occa- 
sion should very seldom arise in v/ar crimes trials, where 
adequate prosecution and defense counsel aro alweys avail- 
able, for Interrogation of accused or witnesses by the 
court. In any event, an orderly development of cases dic- 
tates that courts not do so until prosecution and defense 
counsel have finished with the witness. Likewise, 
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WITNESS i (Indicates the nccusod.) 

PROS: NO FURTHER QUESTIONS. DOES THE DEFENSE DESIRE 

TO CROSS-EXAMINE? 

i 

\ 

DC : 'the DEFENSE O^E^ (NOT). 

PRO Q : ANY OUESTTOMR py ANv »»E* t BER OF tre oottpt? 

PRE^j YES (NO). 

PRES: THE WITNESS IS EXCUSED, 

pros* t^E PROSECUTION pests. 

If any motion for a binding not, guiHtv ^ to be made, 
it node at this time a® foV*o »/-: ( M GR 5-327,2). 

DC: THE DEFENSE MOVES AT THIS TIME FOR A FINDING OF 

NOT GUILTY AS TO (ALT. PARTICULARS 1, 2, ETC., 
FIRST CHARGE, ETC.) ON THE GROUND THAT THERE 
IS NOT SUFFICIENT EVIDENCE TO SUPPORT A FINDING 
OF GUILTY AS TC THIS (THESE) PARTICULAR (S) AN D 
THIS (THESE) CHARGE (S) . 

If any euch motion is made, the court will determine 
tho issue as in the case of any other interlocutory 
question and will announce its decision. 

Aftor tho closo of the case for the prosecution, the 
court may on its own motion acquit tho accused on any 
charge, if it decides there is not sufficient ovidenco 
to support tho charge and that tho accusod should 
not be required to answer it, and any such acquittal 
shall be entered in tho record of tho caso (mor 
5-327.?). 

The court, o“s apolloation of the prosecution, may 
direct that any further change or charges be preferred 
against the accused and may grant any heces°n v, v adlourn- 
moot. for that purpose (mo© 5-327.2). If no adlourn- 
mont is deemed necessary, the court may Droceed to 
ma^o its finding' 5 and asses' 5 the pun*' 5 hme r »t on «uch 
further charge without the re-introduction o^ the 
evidence already heard. 

A Military Government Court may amend a charge at any 
tiv:o before finding, provided that an adjournment is 
granted If necessary, and that no injustice is thereby 
dono the accused (MGR 5-330). 
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SEC 501 


Here is made the opening statement, if any, of the 
defense . 


DC 


THE DEFENSE DOES (NOT) DESIR^ TO UuJS AN OPENING 

state: :ent . 


DC : THE DEFENSE CALLS As ITS FIRST WITNESS 

The president administers to the defense witnesses the 

3ame oath administered to witnesses for the prosecution, 

• / 

The president or any member of the court may interrogate 
the accused on any facts pertinent to the charge and 
particulars, but will not apply any compulsion to require 
him to answer. An accused has no privilege against solf- 
incrimina cion and he will not bo warned that he is not 
required to answer questions (LON 5-354,5), Attention is 
invited to page 407, this oection 501, in which it is 
emphasized that occasion seldom arises for the court to 
interrogate the accused and that such interrogation, if 
any, by the court should to postponed until near the end 
cu the trial. Furthermore, the president has the obliga- 
tion to mahe certain that any such interrogation is orderly 
and expeditious. If the accused ha3 not already testified, 
the president should always give him an opportunity to 
testify immediately before the defense is permitted to 
rest in the manner hereinafter indicated. 


PRES . 


TO ACC; YOU HAY HARE A SV/0R1T OH AN UNSHORN 
ST AT EJ EIIT, ON V/KICH YOU MAY BE CRC SS -EXAl Hi fED . 
YOU TuTE ADVISED tKAT THE COURT ..AY DRA.V SUCH 
INFERENCES AG THE CIRCmiS'i'AilCES JUSTIFY FROLl 
YOUR REFUSAL TO ANSWER OR FRO, . YOUR FAILURE TO 
TAiJ] THE STAND IN YO'JR 0Y/1T BEHALF . ARE YOU NON 
WILLING TO TESTIFY? 


DC ; THE DEFENSE RESTS. 


PROS: 


THE PROSECUTION HAS NOTHING FURTHER. DOES THE 
COURT DESIRE ANY ..liNEoSLS CALLED OR RECALLED? 
(MGR 5-327.3) , 


PRES: THE COURT DOES (NOT). 
PROS* (Argument). 

DO : (Argument). 
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Tt wilf be noted that the ^e^enoe rae t^e rl^ht to olo°a 

£•«** 5_7?>7.i n. 

0 ^ 70 , tot? r»^T rr>p P ’ r T T T ^7 rT,O nr,r 

t 

fhe findings o r t^e con^t a° to t^e <^u1. 1 1 or innocence 
of the accu°e^ en-f , if* wysitv, a° to ft© sentence to be 
imposed, must be v the concurrence of* at feast two- 
thirds o** all the member. 0 present at the time the vote 
%B ta’-reo (t,_7M. 

'’he court mill be opened in the presence of the accused, 
his counsel, the interpreter, the reporter, and the 
personnel of the prosecution, all of whom remain 
standing (except the reporter) at which time the president 
announces * 


P->T?C>. 

• J 0 


m, *E 00 TT ^T, T' T h’-OSED 'JESSIO”, hEA^T T'VO-^riDS 
op mup 'nr*^* 30*? popA-r^ir? y^n r>tjp mF'E s'W’S vomE "/AS 

f’AKE” CO >T C Trr, '’I v ' ? TU EAO ,T v>t’tot’> t '> pp oTTT r , fn Y‘ ^l^DS 

VAT*. 


OTT 4 TT 9jsnn\- 'i*rTA ''>c ' TT ) mtUJ rj TJ A' n Op. rjrf'l’T'TTV 


• 




OP 

•* 

PA'Or'jrTTT -j 

t? T 1 "* c ? rn 

nv h ->r\r? 

i •* i 

ATP 

Ofi *'fnjr«TtT g 

r-*yn c* m 

nvr fi'r'nr? 

• i 

AT? 

TT T " > ^ r Tl nr? 




tzrr^Tiry 

MArn n T TTfm; 

OTTTr rr>v 


pr, 




Tttv /^rj T'T’^ V^T t r\m fi TT O A n 7»T^nT £± 

A« A "op (p\ , 


Irrespective o r the re°uft of* trial, t^e eccu°ed wifi be 
returned to oust or v oen-iin^ ^inal ^ 1 ° position ( T 5a). 

A T !ilitar"' f C-overnment Court shall announce its findings 
on each particular and charge before it, and shall pro- 




Section 501 15 July 4b 


nounce one sentence in respect of all the charges upon 
wl'ioh the accused is found guilty (MGR 5-331) . 

The findings, os well as the sentence, nust be announced 
ip »pen court (MGR 5-327 1). 

PRES: THI. COURT WILL HK‘ R EVIDENCE OF PREVIOUS CONVIC* 

TI0N3 j.ND OF ANY EXTENUATING C IRCUMoTANCES . 

♦ 

Evidence of any previous convictions of tho accused in 
ony court may b6 received (MGR 5-327.1) . 

PROS: THE PROSECUTION HAS (NO) EVIDENCE OF PREVIOUS 
CONVICTIONS . 

> . . 

PRES. TO ACC • DOES THE ACCUSED DESIRE TO INTRODUCE 
EVIDENCE OF EXTENU TING CIRCUHST UCES OR TO 
MAKE NY FURTHT.R 3T. - TEMENT TO THE COURT? 

(MGR 5-327.1). 

DC : THE ACCUSED DO S (NOT). 

PRES: THE COURT WILL BE CLOSED. 

The proceduro for voting on the sentence is the same as 
for voting on findings (L 7b) 

Tho court will be opened in the presonce of the accused - 
his counsel, the interprotor, the reporter, and the 
personnel of the prosecution, all of whom remain standing 
(except the reporter) at which time the president announces: 

• * /•« paj : * m • ; >• _ • * • j 

PRES: THE COURT IN CLOSED SESSION, XT L2.' ST TWO- THIRDS 
OF THE MEMBERS PRESENT XT THE TIME THE VOTE WAS 
- T. KEN CONCURRING, SENTENCES YOU; 

TO BE IMPRISONED FOR A TERM OF 
COMMENCING 194 XT 

OR SUCH OTHER PL..CE ..3 MAY DESIGN,. Ti:D PY 
COMPETENT MILIT.' RY AUTHORITY. • .» • 

TO LIFE IMPRISONMENT COMMENCING FORTHWITH AT 

OF SUCH OTHER PL CE /.S MAY 

e:-: d: sign, tj'.d by competent military authority. 

TO DE. TH PY HANGING XT SUCH TIME AND PL CE AS 
HIGHER AUTHORITY MAY DIRECT. 
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Section 501 

i 


Upon approval of 
issued directing 
arrangon- nts arc 
prescribed by cb 


a sentence of death, an order will be 
the execution of the sentence . The 
procedure for the execution will be as 
o auihoTi’cy appointing the court. 


(As to sentence powers oi the court, sec above Sec. 250). 


PR' '3: 13 THERE , Nf THING FURTHER TO PL- PRESENTED TO THH 

C OURT ? 


PROS: YES (NO). 


PRES: THE COURT '.D JCURN3 SUPJECT TO C-'.LL BY THE PRESIDENT 


I 


SEC 
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PART VI 
CASS RECORD 


Attachments to Form No, 8 

mmm mmm •• •• 

Tho caso record will consist of Legal Form No. 8, tho 
front and roverso sides of v/hich should bo filled out 
completely, in which should be inserted tho following 

1. Petition for Review (Legal Form M o. 10 (CA/ 
Gl/15 ) ) . 

2. Siecicl orders appointing court (including 
amondlng orders). 

3. Letter or Order referring ca3o to tho court. 

4. Charge Sheet (Legal Form No. 3 (Ca/G1/8)). 

5. Record of Testimony (including exhibits) in 
duplicate . 

6. Commitment (Legal Iorm No. 5 (CA/Gl/lO)). 

7. Miscellaneous fopors. 


SEC 

610 


Samp lc Form of Record and prescribed Co£ics^_ 

A general outline of record of testimony i3 attached 
hereto* 

It i3 desirable that an original arid four (4) copies 
of tho transcriot of the testimony be mode in all war 
crimes cases. It is not necessary to duplicate ini- 
tial papers and oxhibits. 
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RECORD 01 TESTIIjON/ 

in tr ml of 


*>y 


o rmAT. ttot covers, e^j p cou rt 


tried at 


19 


Tnoex 


Pago ( a ) 


Arraignment 


Pleas 


Interrogation of accused on Charges and Particulars . . . . 
Statement by Accused 


Findings 


Testimony as to Previous Convictions and 

Extenuating Circumstances ...... 


• • 


. 


T7S r J I MO NT 


Namo of Wit .03 3 Direct 

Page 


Crcs3 

Page 


Redirect 
Fa jO 


Rocrosa Court Re- 
rage Pago called 

Pago 
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s 


610 


EXHIBITS, ETC., 



Description 


burner l*age~'wTTe re introduce!! 



' i 

* ^ 



A General 1'ilitary Oovcrnr.ont Court appointed by_ _ 

(cTe3 


_me t at on the day of 

opTSo npocioT order a ) (place) TnontThT 

19_ _hours, us directed hy the President thereof. 

(7ime"7 - ........ 

The Court proceeded in open court to the trial of 


, accused, who was present. 


, a uemher 

( n]£J X" nano ) 
officer with legal training. 


of the court, is an 


The Court amounted 

• _ 

- TGrticTe) (name) TA3NT ^organization) 
as interpreter for the case, and he was duly sworn, 

(If rn interpreter is appointed to assist the accused 
and bis counsel, the record should so indicate). 

The Court appointed __ 

TGracToT (raiiVT (7£!T) ( organization ) 
as reporter for tho case, and ho was duly sworn, 


(If the court appoints an adviser, the record should so 
indicate and he should be sworn). 

(If it was abroad by the court that tho president would 
rule on all interlocutory questions, subject to the objection 
of any r.-orn^or of tho court, tho record should so indicate). 


’■'170 

1 t EbO 


DC 


(DC 


Whom doc- s the recused desire ho introduce as counsel? 
(3co page 402) / 

Tho Defense Counsel. 


Tho recused desires to introduce as counsel _ _ 

( TfaiaoJ 

_ , who is duly qualified to 

(nationality) (nrofosTTionT “ 
prec'icc before this court. (If such special counsel is a 
lswrc-r, the record will contain r a to torrent that he is not 
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debarred by Military Government from appearing before the 
court. ) 

All members of the Court appointed by the foregoing 
Special Order(s) and all prosecution and defenso counsel 
assigned to the case ^ere present (except , 

excused by appropriate authority). 

The prosecutor stated the general nature of the Chorgos 
and Particulars. 

• • 

Is any member or members of the Court fundamentally 
opposed to capital punishment? 

(After interrogating the members of the Court) : No. 

• • 

I 

The prosecution will not cell any member of the 
Court as a v, itness. ’..ill the accused call any 
member as a witness? 

No, sir. 

Has any member of the Court a personal interest 
in this case? . 

(After interrogating the members of the court) No. 

The Court has satisfied itself that it is properly 
constituted under the laws and rules governing 
Military Government Courts and has jurisdiction over 
the personls) and offense (s) of the accused. If 
either the prosecution or the defense has any ground 
for challenge of any member, it is requested that 
it be disclosed no’w. (If none disclosed, add:) 

There being no grounds for challenge, the Court 
is declared to be properly constituted. 

The Trial will be conducted in open Court (in camera). 

(If in oamera, state reasons) 

The Court interrogated the accused as to his name, age, 
residence, nationality, and status (civilian or military) 

is follows : 

PELS: 

ACC : 


FF.'ES 

ACC 
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PROS : 

PRES: 

PROS: 

DC : 
PROS: 

PRES : 
PRES: 

PRES: 


I 




r 
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1 April 1947 • 


The Court interrogated the accused with respect to 
his physical and mental condition as follows t 

v- 't 

V 

PRE3* ' / -* S 

0 

ACC * _ 

PRJ3* : 

ACC ; _ _ ... 

After consideration by the Court in closed session, 
the President announced that it V7as the decision of the 
Court that the physical and mental maturity of the accused 
v/a3 such that he (she) would he tried in all respects as 
an adult person* 


set forth 
accused 



P?ii3 

to 

ACC* 

* • 

Are you now ready for trial in this case? 

ACC 


t 

• 

• 

Y 88 sir. 

pahi 

to 

ACC: 

• 

Has a copy of the Charge Sheet been served 
upon you prior to trial? 

' ACC 


9 

« 

• 

Yes sir*. 

PRA3 

to 

AOC; 

9 

./ere you photographed and fingerprinted at the 

tine you were served with the charges? 

■ 

• ACC 


» 

» 

V 

Yes, sir. ' 

. PR_>3 

to 

ihQB S 

You will now offer in evidence as Exhibit P-i 
the accomplished ,/CG Torn ho. 

PROS 


t 

Y 63 , sir. 


A. . I 1 1 


P-chAjj. I will now read to you tile Charge and Particulars. 

The Court then read to the accused the Charge and 
Particulars as set forth in the Charge Sheet. 
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PRES TO ACC: 


Do you understand the Charge and 
Particulars? 


ACC 


I do. 


PLEAS 




v i 

-A 


PRES TO ACC: How do you plead? 

* 

(If there Is more than one charge, the above 
procedure is followed as to each charge, the accused 
pleading to each charge and particulars separately.) 

ACC: To the Charge and Particulars, ( M ot fl ullty) 
(Cullty) . 

,(If the plea Is "Guilty'' , the following should 
appear: ) 

The accused was asked whether he understood that, 
by a plea of guilty, he admitted as true all Particulars 
and the Charge as set forth In the Charge ^heot, and 
that, without further proof, the Court could Imoose 
any lawful sentence, Including death (If a General 
Military Government Court) (up to 10 years and 
100,000, If an Intermediate Military Government Court) 

, to which he replied that he did (not) understand. 

Accused was then asked whether he desired to change 
his plea to one of "?Jot Guilty". 

ACC: Yes sir. 

Whereupon the plea was changed to Not Guilty. 

(If the plea of guilty was not changed, the 
court should proceed as Indicated on page 406, supra). 
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The prosecutor then made an opening statement 
to the Court, 


I 

TESTIMONY OP "’ITNESSES 


TESTIMONY POE THE PHOSECUTKN. 

_ , a witness for the 

prosecution , was sv/orn and tes'tiflod (through an 
Interpreter) as follows} 

DIRECT EXAMINATION 


CROSS EXAMINATION 


REDIRECT 


E v A M FM? T 0N 


I 


RECROSS EXAMINATION 


EXAMINATION BY THE COR^T 




(After the prosecution has offered all Its 
evidence ) j 

• 1 

PROS} The prosecution rest3. 
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(If the defense makes a motion for any finding of 
not guilty): 


DC: The moves at this time, etc 


(If any such motion is made, the court will determine 
the issue as the caso of any other interlocutory question 
and will announce its decision)# 

a 

The defense counsel then made (or waived) his 
opening statement to the Court: 

TESTIMONY F07 THE DEFENCE: 

I 

_ ,a witness for tho defense, 

was sworn aric! "EestTfTecT Through an interpreter) as 
follows: 

DIRECT EXAMINATION 


C^OS 0 - EXAMINATION 


REDIRECT EXAMINATION 


RECROSS EXAMINATION 


EXAMINATION BY THE COURT 


STATEMENT OF ACCUSED 


(If tho accused elects 
accused elected to make the 
(sworn) statement: 


to make a statement): 
following unsworn 


mho 
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DIRECT EXAMINATION 


CIOS 3 EX AMINAT ON 


redirect lx amina ion 


R.TCROSS EX A MIN A' ION 


examination ly tie court 


(After the defense has offered ell ita ovidoncoj) 

DC: Tho defense rcst3. 

(If the prosecution hoa rcbuttcl testimony, uso tho 
subhood REBUTTAL end record tho testimony thereunder )» . 

The prosecution 'lnnounocd thnt it hod no further 
testimony to offer. 

Tho dofonso nnnounoc.d fiir.t it !:ed no further testi- 
mony to offer. . 

h -* 

The Frosidcnt s toted thrt tho Court did not desire to 
cell or rocnll ony witness. i 

1 

. ; 

. . - 

Orrl orcuments wore mode by the pr jsccutor end defenso 
counsol. 

Tho Court wos closed to consider its findings of tor 
which it wn3 opened, T 

FINDINGS iP 

(If there is n finding of guilty): 
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PTES : 


Tho Court, in closed session at least two -thirds of 
the members present at the time the vote v/as taken 
concurring in each finding of guilty, finds you: 

Of nil Particulars and the Charge: Guilty. 


OR 


Of Particulars 1, first Charge: 
Of Particulars 2, First Charge: 
Of the First Charge : 


Guilty 
Not Guilty 
Guilty 


(If there is a finding of not guilty): 

PP.E3: The Court acquits you of all Particulars and the 
r Charge. 

TESTIMONY *3 TO PREVIOUS CONVICTIONo i.ND EXTENUATING CIR' 
CUKSTANCES* 


PRES: 


(If there is any finding of guilty): 

The Court will hear evidence of previous convictions 
and of any extenuating circumstances. 


(Here set forth the testimony and any statements of 
prosecutor, defense counsel, and accused). 




The Court was closed to c-mxder t’.i3 sentence, after 
Vbiutih it walk opened • - , 


PRES: 


. | , 4. t . - | « M g 

The Court, in closed session, at least, two-thfcrds of 
the members present at the time the vote was taken 
conourring sentences you: 


v 

The Court , then at o'clock M. , on 

194 , proceeded to other Business OR adjourned to meet a"t 

the call of tho President. 


(Pres idont ) T^ember) o T The UourT. 
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*ll!K COMMISSIONKN FOR THE UNITED SlATES OF AMERICA 


ON THE 


Uni teh Nations War Crimes ('dm miss ion 


/% r ' ° | 
| 5 . nrfWO \ 

I , -J 

V — 


Ai«DKOHD (iunsB, Park Lane. W i 
Tk.I.KI’IIONK Okosvhnor 4031 

London, October 27, 1947 


Dear Mr. Brand; 

Enclosed herewith please find Change 5 to the "Manual 
for Trial of War Crimes and Related Cases”, now in use by 
United States War Crimes Group in Germany. 


Sincerely, 


<~ v / /?7r: '"Z J 

. ROBERT M, SDPHING® 

Colonel, USA 

United States Comnissibner 
United Nations War Crimes Commission 


Enclosure; 1 

a*; stated, dated C Oot. 1947 


Mr. George Brand 

Legal Officer 


United Nations War Crimes Commission 
Lansdowne House 

Berkeley Square 
London, W.l 
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EUROPEAN C O'MAJID 
APO 407 




6 Ootober 1947 


1. CHANGE 5 

MANUAL FOR TRIAL OF 7TAR CRIMN9 AND RELATED GASES 


1. Bo aura to adhere to the instructions in the Foreword to the 
Manual, and file this Change 5 in the front of the Manual. 


M 

2, Change: 


Section Altered 


or addet 


501 


Date, of 
Change 


1 Oot 47 . 


* 

Pages 

Affected 

406 


Reason 


Correction in question by 
president to accused re 
sentence that nay be imposed 
on plea of guilty. (Remove 
old page 406 and insert new 
page 406.) 


'• 1 

• uf r 


*>| - 








1 Ir.clt 


New page 406 


. 


•'/ / //■ j / 

c . strajghtV^* 

Lt Col JAOD 
Deputy Judge Advocate 
for 77ar Crimes 








■ 






I 

Section 501 


t 

1 October 1947 


( 

i 





If the issue of insanity is raised, it should be done 
here, The court will then proceed ns set forth in 
Fa^t III, Sec. 560, of this Outline. 

J | 

PRES. TO ACCs KO 1 DC YOU PLEAD? 

ACC. : (GUILTY) (NOT GUILTY) 


If the pier, is guilty: 


PhES. TO ACC: DC YOU UNDERSTAND THAT ?Y A PLEA OF GUILTY 

YOU ADMIT AS TnUE ALL PARTICULARS AND THE 
CHANGE AS SET FOrTH IN THE CKAuGE SHEET 
AND THAT WITHOUT PUftTRBh PROOF THE COUrT 
CAN IMPOSE ANY LAWFUL SENTENCE, EXCLUDING 
'DEATH ( IF A GENERAL MILITARY GOVERNMENT 
COUrT) (UP TO TEN (10) YEARS IMPRISONMENT 
IF AN INTERMEDIATE COUrT)? (MOn 5-325; 

MGR 5-323). 


ACC. 


YES, Sin, 


PhES. TO ACC: 


DO Y r OU DESIRE TO CHANGE YOUi. PLEA TO ONE 
OF NOT GUILTY? * 


ACC. 


NO, SIr, 


Thile the court may sentence on plea of guilty without 
further' proof, it must receive evidence to determine that 
plea V7G3 not improvident or unqualified . After hearing 
such evidonce the court "’ill he closed and v;ill determine 
by majority wte whether such plea of guilty should be 
entered for the accused. 

If it determines that the plea of guilty will be entered, 
a finding of guilty by not less thnr two-thirds vote 
should he made by the court and announced in open court. 
The court will then receive evidence to (c ) ascertain ex- 
tenuating circumstances, if any, and (b) to enable it to 
determine the sentence to be Imposed. (1!GF. 5-325a; MGk 
5-323) %i3 may properly include evidence of character of 

the accused and ptor convictions, if any. The court will 
then be closed, decide upon the sentence to be imposed 
upon the accused by not less then two-thirds voto, reopen 
and announce the sentence in open court. 



I 


m 

r 
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HEADQUARTERS 
7700 ’.VAR CR I .’S3 OR Q T JF 
ETfiOPe*’’ COMMAND 
APO 407 


1* SectoTibar 1047 

m 


Cl’Ai'CE f. 


MAI'UAL FOR TRIAL OF .AR CRI'tZS ALT E Z Ln TED CASES 






1 . 

!anuul f 


Vo sure to udh >re to 
and file tJ\i s C! awe 

9 * 


the instructions in the Foreword 
4 ir. *he front cf the Manual . 


to 


the 




2 . Chon res: 


liec^ion Altered 
or A. Med 


ate cf 
Change 


F» v ?e : 

vffooted 


Reason 




402, 402.1 


Insertion of nor 3 specific 
provision s concern ir - appoint- 
nont of court, j^r vice of 
charges, reference of case for 
trial, assignment of counsel, 
and introduction, of exhibits 
cor, corning the sane. (Remove 
old pa;*e * 02 , and insert new 
pares 4Q2 and 492.1.) 
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i r* a 

K • ~t 


Insertion of additional pro- 
vision concerning personal 
data. 

(Remove old pa 30 4C4 and 
insert new pare 404.) 
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Charrre in exhibit designation 
for WO Pprm Ho« 38. 

(Remove old pa.^e 105 and 
insert nov. page 405.) 
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In the over t of civilian counsel, the court must satisfy 
1 toolf and the r'icor 1 .mist shov; of firmatlvely that such 
counsel has pormi-ssi on of, and is authorized by, tho 
Military Government to erection law# A statement of the 
court in tho record to that effect y;111 suffice. 

(mop 5 -S3 

pp^O . m^JT? PQTT 0’ r ’T ,Tr ' 0p fTi^rp p nyr r>rn APP pi?7^PMrp, 


No niCHibej* o r non^t or the :>ro n ^cntion c 5 ,,f orn, 

7n^o. jn /' T?qp?.Tm pAityTTO 7T.*r?v t>t jv\* •^Y r *T* v ? r*?) 

" • n v ) n^S mo 1 ■ 

Uy ' T 'Tra A PPOIMG’ING ' TT';'trr,n j -y op ut' 1 y TT ^ r '. ” 
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? n 0 r : 
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PROS : 

JG . 
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This qu stion need be asked only in cases toeing tried b 
fore ri e-r*eral Courts and tho Court will excuse as dis- 
qualified any member v/ho is opposed to such punishment. 
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PRES: THE ACCUSED WILL NOW BE INTER ROTATED AS TO HIS NAME, 
AGE, RESIDENCE, NATIONALITY, CIVILIAN OCCUPATION, 
PARTY MEMBERSHIP, MILITARY STATUS, AND LENGTH OP 
PERIOD IN DETENTION. 




Tho accusod will always stand when addressed 


* k 







PRES. TO ACC t YOU ARE ADVISED THAT UNDER THE LAW OP 

MILITARY GOVERNMENT YOU ARE ENTITLED IN 
THIS COURT TO THE FOLLOWING* 


'•V . - ; — . , 

' ' '' Sf* *V?J 


■* 






1. TO HAVE, IN ADVANCE OF TRIAL, A COPY OP 
TITE CHAVGEG UPON ^HICF YOU "'ILL BE TRIED. 


While no time in advanoe of trial is prescribed, tho pur- 
pose of this provision is to enable tho accused to recolve 
n copy of such charges sufficiently in advnnoo of trial ns 
will assure him a fair trial and afford him an opoortunity 
to prepare & defense. 


I 




2 . to BE PRESENT AT YOTTr TRJAL, TO ^IVE 
irr T C'E M CE, A TT D "O EXAMINE or o->nuo. 
EXAMINE ANY "T r ’ T F SJC? . v • f 


3. TO CONSULT C0Tr.TOT?T. BEFORE tt^t. AND TO 
CONDUCT YOUR 0' ,f N DEFENCE QV to BE 
REPRESENTED AT ^HE T^IAT, BY COUNSEL OF 
YOU 1 ? OWN CHOICE, SUBJECT TO THE ^IGHT OP 
THIS COURT TO DEBAR ANY PERSON PROM 
APPEARING BEFORE IT. 

4. IN ANY CAGE IN WHICH A SENTENCE OP. DEATH 
MAY BE IMPOSED TO BE REPRESENTED BY A 
MEMBER OR CIVILIAN ATTORNEY OF THE UNITED 
STATES F OBOES AND SUCH OTHER -COUNSEL AS 
THE ACCUSED MAY DESIGNATE. 

r ' . . . 

Dofonse Counsel will be assigned in all cases (L 6d)» 

5# TO B^ING ,,r ITH YOU. to THIS TRIAL SUCH 
MATERIAL WITNESSES IN YO T TR O’WN DEFENSE 

as you may wisp, or to pave the*' 

SUMMONED BY THE GOU^T AT YOtTR REQUEST f 
IF PRACTICABLE. ‘ 



6 . to APPLY to T’rnj OOURT FO*? AN ADJOURN- 
MENT "ar^RE NECES^A^Y to ENABLE YOU '"O 
PREP, ARE YOUR DEFENSE, 
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7. TO HA^E THE PROCEEDING TRANSLATED ’THEN YOU 
ARE OTHERWISE UNABLE TO UNDERHAND THE 
LANGUAGE IN ’''RICH TWEY ARE CONDUCTED. 

8. IN TWE EVENT OF CONVICTION to Fjr.E A PETITION 
FOR REV IE"/ 'T’O THE APPOINT INC AUTHORITY SETTING 
FORTH GROUNDS *"NY "RE FINDINGS A >t D SENTENCE 
SHOULD BE ^ET A^IDE OR MODIFIED. 

Such petition shall be filed on Legal Form No. 10 within 
ten (10) days after the announcement of the Court’s deci- 
sion unloss before the oroiration of such ten (10) days the 

court extends such period for good cause *»hown (*’W 5-311.5) 

* ' * / 

PR EC . TO ACC; DC YOU UNDERSTAND? 


ACC . 


: YES, SIR. 


PRES. TO ACC: ARE YOU NOW READY FOR TRIAL IN THIS C/t?E? 


ACC. 


: YES, SIR. 


PRES. TO ACC: HAS A COPY OF THE CHARGE SHEET SEEN SERVED 

UPON YOU PRIOR TO TRIAL? 


ACC . t 

PRES. TO ACC. 


YER, SIR. 

WERE YOU PHOTOGRAPHED AND FINGERPRINTED AT 
THE tjme YOU WERE SERVED V ’ITR THE CHANGES? 


A nn 
P » • 


PRES . 


, yes, SIR. 

t'O P^OS. YOU "’ILL NO" 1 OFFER IN EVIDENCE AS EYNIBIT 

P-5 THE' ACCOMPLISHED WCO FO°M mo. s8 # 


PROS. 


PRE* 5 . "0 ACC: 


YE" , SIR. 

I WILL NO’" READ "’O YON MUE '’V'yni? (E) 
A LTD PARTICULARS. ' 


The president reads to tho acou°od the change (s) and par- 
ticulars as ®et forth in the charge sheet. A ftor tho 
reading of EACH particular and ^ACH charge the court win 
ask the accused in the language next below «>et out, if he 
understands the'«ame and whether he pleads guilty or not 
guilty to it (M{^R 5-324.3). The court may accept a plea 
of guilty to anl offense other than that charged (MGR 5-324.4) 

PRES. TO ACC: &0 YOU UNDERSTAND THE CHARGE ( PART IC ULARS),? 


ACC . 


ES, I DO. 
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